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In the United States District Court 
For the District of Oregon 


Civil No. 6787 


TERESA E. EASTMAN, Administratrix of the 
Estate of Eric Gunner Eastman, Deceased, or 
individually as his surviving widow, 


Plaintiff, 
VS. 
SOUTHERN PACIFIC COMPANY, 
Defendant. 


PRE-TRIAL ORDER 


The above case came on regularly for pretrial 
conference before the undersigned Judge of the 
above entitled Court at Eugene, Oregon, on Wednes- 
day, April 7, 1954. Plaintiff appeared by Elmer 
Sahlstrom and Nels Peterson, of her attorneys, and 
defendant appeared by John Gordon Gearin, of its 
attorneys. 

The parties with the approval of the Court agreed 
to the following 


Statement of Facts 
I. 

Plaintiff is a citizen, resident and inhabitant of 
the State of Oregon. Defendant is a Delaware cor- 
poration duly authorized to do business in the State 
of Oregon. The amount in controversy, exclusive of 
interest and costs, exceeds the sum of $3,000.00. 


II. 
On or about the 16th day of October, 1952, Eric 
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Gunner Eastman was employed by defendant and 
while in defendant’s yards in the City of Eugene, 
Lane County, Oregon, he was struck on the head 
by the door of a dump car causing injuries from 
which he died. 

ITT. 

Plaintiff is the duly qualified, appointed and act- 
ing administratrix of the estate of Eric Gunner 
Fastman, deceased, and brings this action for the 
benefit of herself as surviving widow of said Eric 
Gunner Eastman, deceased, or as his surviving de- 
pendent widow. 


Plaintiff’s Contention 

Plaintiff contends that the defendant is a cor- 
poration engaged in the operation of a railroad 
within the State of Oregon and elsewhere, and owns 
and operates certain yards, tracks and premises in 
connection with the operation of said railroad in 
and around the City of Engene, Oregon, and was 
the owner and had control of a certain dump car 
on or about October 16, 1952, which dump car was 
defective in that the door on said dump ear would 
not operate; that prior to October 16, 1952, said 
defendant had placed said dump car upon its track 
in Engene, Oregon, for repair of the mechanism 
upon the said dump car; that while said car was 
upon said tracks for the purpose of being repaired, 
Erie Gunner Eastman, deceased, was struck on the 
head by the door of said dump car causing injuries 
from which he died; that said dump car was de- 
siened for and used by said defendant for the 


Southern Pacific Company i) 


maintenance of its road beds and tracks within the 
State of Oregon and elsewhere. 

Plaintiff contends alternatively as follows: 

A. That defendant on and prior to October 16, 
1952, was a common carrier by railroad engaged 
in interstate commerce or at and prior to the time 
of receiving the injuries hereinafter referred to said 
deceased was employed by defendant and part of 
his duties was in furtherance of interstate com- 
merce or his duties directly or closely and substan- 
tially affected such commerce, and the accident 
complained of arose while decedent and defendant 
were engaged in the conduct of interstate commerce 
and that defendant was negligent in one or more of 
the following particulars at said time and place: 

1. In failing to properly repair or maintain the 
door locking devices of the dump ear. 

2. In manipulating the dumping mechanism at a 
time when the door locks were in a state of dis- 
repair and in an open position and decedent was 
standing in close proximity. 

3. Failure to warn plaintiff of the dangerous 
nature of this particular dump ear. 

4, In failing to provide for decedent a safe place 
in which to work in that the defendant failed to 
provide an adequate guard about the area on the 
side toward which car was being dumped and the 
door being dropped and on which side fellow em- 
ployees, including decedent, were standing, by 
means of a rope or other barricade. 

5. In failing on the part of the defendant by its 
servants, agents and employees to ascertain that 
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all persons, including the decedent, were in the clear 
and out of the way of said dump car and drop door 
to be opened on the side of the car on which dece- 
dent was standing prior to the manipulation of the 
dump car mechanism and before releasing the dump 
ear door. 

6. In proceeding to manually force and pry into 
position the dumping arms of the aforementioned 
dump ear at a time when the air was set or there 
was air in the dump ear and at a time when the 
dumping mechanism of the dump car was not func- 
tioning properly and at a time when their fellow 
employees, including the decedent, were in the im- 
mediate area in which the drop side door would 
fall. 

7. In failing to warn or instruct decedent of the 
fact that the air was set on the dump car or that 
there was air in the dump ear, that the door locks 
on the side on which the door was to be dropped 
were in an open position and in a state of disrepair 
and in failing to give any warning at all prior to 
manually forcing into position the dumping me- 
chanism causing the drop door to fall suddenly on 
the decedent. 

8. In failing to inspect the dumping mechanism 
by a competent employee to ascertain the hazards 
attendant on the repair of said dump car. 

9. In failing to comply with Safety Rule No. 
4225 of said defendant company which provides as 
follows: 

“Tn ease of serious injury call the nearest com- 
pany surgeon. Tf one cannot be secured, call the 
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nearest surgeon to serve until company surgeon ar- 
rives. While waiting, make the patient comfortable 
and keep crowd away.” 

10. In failing to provide prompt and adequate 
medical care and attention for the decedent imme- 
diately upon the decedent’s receiving the injury; in 
failing to immediately take the decedent to a hos- 
pital and in allowing the decedent to walk from the 
dump car where the accident occurred, through the 
company yards to the company first aid station and 
elsewhere about the premises for approximately 
three hours at a time when the decedent was suf- 
fering from a large extra dural hematoma and skull 
fracture and until the decedent suffered a right 
sided convulsion and had lost consciousness. 

B. That if decedent, Eric Gunner Eastman, at 
the moment of injury to him, was not engaged in 
interstate commerce and the defendant at such time 
was not engaged in the conduct of interstate com- 
merece, then in that event, defendant corporation 
was in charge of, or responsible for, work involv- 
ing risk or danger to its emplovees or the public, 
and that said defendant corporation was negligent 
in failing to use every device, care and precaution 
which it was practicable to use for the protection 
and safety of life and limb, limited only by the 
necessity for preserving the efficiency of the ma- 
chine or apparatus in one or more of the following 
particulars: 

1. In failing to properly repair or maimtain 
the door locking devices of the dump ear. 

2. In manipulating the dumping mechanism at 
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a time when the door locks were in a state of dis- 
repair and in an open position and decedent was 
standing in close proximity. 

3. Failure to warn plaintiff of the dangerous na- 
ture of this particular dump ear. 

4. In failing to provide a guard or barricade by 
rope or other method so as to have prevented per- 
sons, including decedent, from entering the area 
immediately adjacent to said dump car when the 
same was undergoing repair. 

5. In failing to ascertain that all persons, includ- 
ing the decedent, were in the clear and out of the 
way of the dump car and drop door to be opened 
on the side of the car on which the decedent was 
standing, prior to the manipulation of the dump 
ear mechanism and before releasing the dump ear 
door. 

6. In failing to comply with the following pro- 
vision of the Basic Safety Code for the State of 
Oregon, effective October 1, 1949, Section 3.10: 

“Before proceeding with repair work on any ap- 
paratus, electrical, mechanical, or otherwise, the 
switch controlling the power, or the valve con- 
trolling the stock, or whatever the source shall be 
properly tagged out and, when practical, secured 
with a lock. Tags used for this purpose shall warn 
against starting of machines and shall bear the 
name of the person responsible for shutting down 
the apparatus, ete. All persons other than the one 
designated by the tag are prohibited from starting 
any such equipment or apparatus.” 

7. In failing to inspect said dump ear by a com- 
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petent employee, or other person, at and prior to 
attempting to repair the same. 

8. In proceeding to manually force and pry into 
position the dumping arms of the aforementioned 
dump ear at a time when the air was set or there 
was air in the dump ear and at a time when the 
dumping mechanism of the dump car was not fune- 
tioning properly and at a time when their fellow 
employees, including the decedent, were in the im- 
mediate area in which the drop side door would 
fall. 

9. In failing to warn or instruct decedent of the 
fact that the air was set on the dump car or that 
there was air in the dump ear, that the door locks 
on the side on which the door was to be dropped 
were 11 an open position and in a state of disrepair 
and in failing to give any warning at all pricr to 
inanually foreing imto position the dumping me- 
ehanism causing the drop door to fall suddenly on 
the decedent. 

10. In failing to comply with Safety Rule No. 
4995 of said defendant company which provides as 
follows: 

“Tn ease of serious injury call the nearest com- 
pany surgeon. If one cannot be secured, call the 
nearest surgeon to serve until company surgeon ar- 
rives. While waiting, make the patient comfortable 
and keep crowd away.” 

11. In failing to provide prompt and adequate 
medical care and attention for the decedent immedi- 
ately upon the decedent’s receiving the injury; in 
failing to immediately take the decedent to a hos- 
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pital and in allowing the decedent to walk from the 
dump car where the accident occurred, through the 
company yards to the company first aid station and 
elsewhere about the premises for approximately 
three hours at a time when the decedent was suffer- 
ing from a large extra dural hematoma and skull 
fracture and until the decedent suffered a right 
sided convulsion and had lost consciousness. 


C. That if decedent, Eric Gunner Eastman, at 
the time of injuries to him, was not engaged in in- 
terstate commerce and defendant corporation was 
not engaged in the conduct of interstate commerce, 
then in that event, defendant corporation at said 
time and place was an employer within the State 
of Oregon engaged in a hazardous occupation as de- 
fined by the Workmen’s Compensation Law of the 
State of Oregon and was negligent in one or more 
of the following particulars: 


1. In failing to properly repair or maintain the 
door locking devices of the dump ear. 


2. In manipulating the dumping mechanism at a 
time when the door locks were in a state of disre- 
pair and in an open position and decedent was 
standing in close proximity. 

3. In failing to warn plaintiff of the dangerous 
yature of this particular dump ear. 

4. In failing to provide for decedent a safe place 
in which to work in that the defendant failed to 
provide an adequate guard about the area on the 
side toward which ear was being dumped and the 
door being dropped and on which side fellow em- 
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ployees, including decedent, were standing, by 
means of a rope or other barricade. 


3. In failing on the part of the defendant by 
its servants, agents and employees to ascertain 
that all persons, including the decedent, were in 
the clear and out of the way of said dump ear and 
drop door to be opened on the side of the car on 
which decedent was standing prior to the manipu- 
lation of the dump car mechanism and before re- 
leasing the dump car door. 


6. In proceeding to manually force and pry into 
position the dumping arms of the aforementioned 
dump car at a time when the air was set or there 
was alr in the dump car and at a time when the 
dumping mechanism of the dump car was not fune- 
tioning properly and at a time when their fellow 
emplovees, including the decedent, were in the im- 
mediate area in which the drop side door would 
fall. 


lay? 


(. In failing to comply with the following pro- 
vision of the Basie Safety Code for the State of 
Oregon, effective October 1, 1949, Section 3.10: 
‘Before proceeding with repair work on any ap- 
paratus, electrical, mechanical, or otherwise, the 
switch controlling the power, or the valve con- 
trolling the stock, or whatever the souree shall be 
properly tagged out and, when practical, secured 
with a lock. Tags used for this purpose shall warn 
against starting of machines and shall bear the 
name of the person responsible for shutting down 
the apparatus, ete. All persons other than the one 
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designated by the tag are prohibited from starting 
any such equipment or apparatus.” 

8. In failing to warn or instruct decedent of the 
fact that the air was set on the dump car or that 
there was air in the dump ear, that the door locks 
on the side on which the door was to be dropped 
were in an open position and in a state of disrepair 
and in failing to give any warning at all prior to 
manually forcing into position the dumping mech- 
anism causing the drop door to fall suddenly on the 
decedent. 

9. In failing to inspect the dumping mechanism 
hy a competent employee to ascertain the hazards 
attendant on the repair of said dump ear. 

10. In failing to comply with Safety Rule No. 
4225 of said defendant company which provides as 
follows: 

“In ease of serious injury call the nearest com- 
pany surgeon. If one cannot be secured, call the 
nearest surgeon to serve until company surgeon 
arrives. While waiting, make the patient comfort- 
able and keep crowd away.” 

11. In failing to provide prompt and adequate 
medical care and attention for the decedent immedi- 
ately upon the decedent’s receiving the injury; in 
failing to immediately take the decedent to a hos- 
pital and in allowing the decedent to walk from the 
dump car where the accident occurred, through the 
company yards to the company first aid station and 
elsewhere about the premises for approximately 
three hours at a time when the decedent was suf- 
fering from a large extra dural hematoma and skull 
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fracture and until the decedent suffered a right 
sided convulsion and had lost consciousness. 

Plaintiff further contends that one or more of 
th aforesaid acts of negligence on the part of the 
defendant were the proximate cause of the injury 
and death of decedent; that this action is brought 
for the benefit of Teresa E. Eastman as the depend- 
ent widow of decedent and his sole dependent, or 
alternatively, individually as his surviving depend- 
ent widow, and she has been damaged by reason of 
the death of said Eric Gunner Eastman in the sum 
of $75,000.00. 

Plaintiff as the personal representative, further 
contends that she is entitled to recover the sum of 
$10,000.00 for conscious pain and suffering of dece- 
dent between 9:00 a.m. and 10:40 p.m. of the day of 
his death. 


Defendant demes the foregoing and specifically 
denies it was guilty of negligence in any particular 
charged or that any act or omission on its part con- 
stituted a proximate cause of conscious pain and 
suffering or the death of the decedent. 


Defendant’s Contentions 
Il. 

Defendant contends that ordinarily Eric Gunner 
Eastman, the deceased, would have been working 
for the defendant in interstate commerce or in the 
furtherance thereof, but at the time of his fatal 
injury he had left the work to which he had been 
assigned and without any necessity or excuse there- 
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for was watching other workmen who were engaged 
in repair of a dump ear. 


ie 

Defendant further contends that the Southern 
Pacific Company Hospital Department is a separate 
and distinet legal entity created solely by an award 
of the National Railway Labor Board and arbitra- 
tion proceedings between the Southern Pacifie Com- 
pany and various railway labor organizations and 
said Hospital Department is governed by a board 
of thirteen members, seven of whom are Brother- 
hood representatives and six of whom are Company 
representatives and therefore Southern Pacific 
Company is not responsible for any alleged im- 
proper medical care or attention. 


stile 

Defendant contends the deceased was guilty of 
negligence constituting a proximate or contributing 
cause of his injury and death in that 

(a) he voluntarily left work to which he had 
been assigned and stood by and in close proximity 
to a dump ear which was being repaired when 
there was no justification or excuse for his so 
doing ; 

(b) he failed to pay heed to the instructions and 
waining given by other employees to stand in the 
elear of said dump car 

(c) he suddenly and without warning left his 
place of safety alongside said dump car and walked 
forward directly alongside the said dump car when 
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he knew or in the exercise of reasonable care ought 


to have known that it was unsafe for him so to do. 
+ + £ € 


Exhibits 

Certain physical exhibits have been identified and 
received as pretrial exhibits, the parties agreeing, 
with the approval of the Court that no further 
identification of exhibits is necessary. In the event 
that said exhibits, or any thereof, should be offered 
in evidence at the time of trial, said exhibits are to 
be subject to objection only on the ground of rele- 
vaney, competency and materiality. 


Malcom = Mxhibiis 


1. Series of photographs. 

2. Standard certificate of death. 

3. Letters of Administration. 

4. Motive Power and Car Departments Agree- 


ment between Southern Pacifie Company and Sys- 
tem Federation No. 114 Railway Employees Depart- 
inent American Federation of Labor Mechanical 
Section thereof. 
5. Book on Southern Pacific Company Safety 
Rules. 
6. Book on Safety Rules—~ Spokane, Portland 
and Seattle Railway Company. 
7. Deposition of Jerome Delmas Lambert. 
8. Deposition of Bruce McGregor. 
9, Deposition of Austin E. Barker. 
10. Deposition of Carl Myron Wood. 
11. Deposition of Kenneth Earl Sutton. 
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12. Sealed exhibit for Impeachment purposes 
only. 

13. 2 Railroad Passes—1949-1951, 1952-1954. 

14. 2 Income Tax Returns for 1951 and 1952 
(State). 

15. Honorable Discharge from U. 8. Army. 

16. Basie Safety Code for the State of Oregon. 
17. Defendant’s Answer. 


Defendant’s Exhibits 
1. Certified copy of award of National Railway 
Labor Board. 
2. Photographs. 
3. Map. 
4, Plaintiff’s adverse party deposition. 
5. Deposition of Jerome Dehnas Lambert. 
6. Deposition of Bruce McGregor. 
7. Deposition of Austin E. Barker. 
8. Deposition of Carl Myron Wood. 
9. Deposition of Kenneth Marl Sutton. 
10. Sealed exhibit for impeachment purposes 


Juv Praal 

Timely request was made for trial by jury. 

The parties hereto agree to the foregoing pretrial 
order and the Court being fully advised im_ the 
premises. 

Now orders that the foregoing pretrial order shall 
not be amended except by consent of both parties, 
or to prevent manifest injustice, and it is further 

Ordered that the pretrial order supersedes all 
pleadings, and it is further 


Southern Pacific Company 17 


Ordered that upon trial of this cause no proof 
shall be required as to matters of fact hereinabove 
specifically found to be admitted, but that proof 
upon the issues between plaintiff and defendant as 
hereinabove stated shall be had. 


Dated this 21st day of January, 1955. 


/s/ GUS J. SOLOMON, 
Approved: 
/s/ NELS PETERSON, 
Of Attorneys for Plaintiff 
/s/ JOUN GORDON GEARIN, 
Of Attorneys for Defendant 


[Endorsed]: Filed January 21, 1955. 


[Title of District Court and Cause. | 


VERDICT 


We, the jury, duly impaneled and sworn to well 
and truly try the above entitled cause. do find our 
verdict in favor of the plaintiff, and against the 
defendant, and assess plaintiff’s damages in the sum 
of $10,000.00. 


Dated this 25th dav of January, 1955. 


/s/ CARL BENSCHEIDT, 
Foreman 


[Endorsed]: Filed January 25, 1955. 
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[Title of District Court and Cause.] 


MOTION FOR JUDGMENT NOTWITH- 
STANDING THE VERDICT 


Comes now defendant and pursuant to the provi- 
sions of Rule 50(b) of the Federal Rules of Civil 
Procedure moves the court for an order setting 
aside the verdict entered herein on January 25, 
1955 in favor of plaintiff and against defendant in 
the sum of $10,000.00 and entering judgment in 
favor of defendant and against plaintiff in accord- 
ance with the defendant’s motion for directed ver- 
dict heretofore interposed herein and which motion 
was taken under advisement by the trial court. 


Upon argument of this motion, defendant will 
contend that its motion, which was based upon the 
following grounds, to-wit: (1) there was no evidence 
that the defendant was guilty of neglhgence in any 
particular charged or (2) that any act or omission 
on the part of defendant constituted a proximate 
eause of the death of the deceased and (3) that the 
deceased was himself guiltv of neghgence constitut- 
ing the sole proximate contributing cause of his 
death, was not granted, when under all the evidence 
there was as a matter of law no lability on the part 
of defendant. 


/s/ KOERNER, YOUNG, McCOLLOCH 
and DEZENDORE 


/s/ JOHN GORDON GEARIN, 
Attorneys for Defendant 
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I, John Gordon Gearin, one of attorneys for de- 
fendant, hereby certify that the foregoing motion 
is made in good faith, not for the purpose of delay, 
and that the same is, in my opinion, well founded 
in law. 

/s/ JOHN GORDON GEARIN, 
Of Attorneys for Defendant 


Acknowledgment of Service attached. 
[Endorsed]: Filed January 26, 1955. 


In the United States District Court 
For the District of Oregon 


Civil No, 6787 


TERESA E. EASTMAN, Administratrix of the 
Kstate of Erie Gunner Eastman, Deceased, 


Plaintiff, 
VS. 
SOUTHERN PACIFIC COMPANY, 
Defendant. 
ORDER 


Defendant’s motion for judgment notwithstand- 
ing the verdict under Rule 50B of the Federal 
Rules of Civil Procedure came on regularly to be 
heard before the undersigned Judge of the above 
entitled Court on Friday, February 4, 1955. Plain- 
tiff appeared by E. B. Sahlstrom, and defendant 
appeared by John Gordon Gearin of its attorneys. 
The Court being of the opinion that the motion for 
directed verdict made by defendant at the close of 
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all the evidence in the case should have been granted 
for the reason that there was no evidence that the 
defendant was guilty of negligence in any particu- 
lar charged by plaintiff, and the Court being fully 
advised, 


Now orders that the verdict returned herein on 
January 25, 1955 in favor of plaintiff and against 
defendant in the sum of $10,000.00 be and the same 
is hereby set aside and held for naught, and 


It is further ordered that the defendant have 


judgment in its favor against the plaintiff. 


Dated at Portland, Oregon, this 4th day of Feb- 
ruary, 1955. 
/3s/ GUS J. SOLOMON, 
Judge 


[Endorsed]: Filed February 7, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPHAL 


To: Southern Pacific Company, a corporation, De- 
fendant, and Koerner, Young, McColloch and 
Dezendorf and John Gearin, Its Attorneys: 


You, and each of you, will please take notice that 
the plaintiff appeals to the United States Court of 
Appeals for the Ninth Cireuit from that certain 
Order heretofore made and entered on the 4th day 
of February 1955, which said order sct aside and 
held for naught the verdict of the jury for the 
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plaintiff and against the defendant herein, and 
granted judgment for the defendant in the above 
entitled action notwithstanding the verdict of the 
jury in favor of the plaintiff and against the said 
defendant, and the whole thereof. 


Dated this 3rd day of March, 1955. 


/s/ ELMER B. SAHLSTROM, 
/s/ NELS PETERSON, 
Attorneys for Plaintiff. 


Acknowledgment of Service attached. 
[Inndorsed]: Filed March 3, 1955. 


[Title of District Court and Cause. | 


ORDER 


Based upon the records and files in this case and 
the Motion of the Plaintiff, appearing by and 
through her attorneys, It Is Hereby 


Ordered and considered that the Clerk of this 
Court be and he is hereby directed to forward with 
the record on appeal the exhibits in this cause to 
the Clerk of the United States Court of Appeals, 
9th Cireuit, at San Francisco, California. 


Dated at Portland, Oregon, this Lith day of 
March, 1955. 
/s/ GUS J. SOLOMON, 
United States District Judge 
[Endorsed]: Filed March ti, 1955. 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 


J, F. L. Buck, Acting Clerk of the United States 
District Court for the District of Oregon, do 
hereby certify that the foregoing documents con- 
sisting of Pre-trial order; Verdict; Judgment order 
dated February 4, 1955; Notice of Appeal; Under- 
taking for costs on appeal; Order to forward ex- 
hibits to Court of Appeals; Designation of record; 
Designation of record (2nd); and Transeript of 
docket entries, constitute the record on appeal from 
a judgment of said court im a cause there num- 
bered Civil 6787, in which Teresa EK. Eastman, Ad- 
munistratrix of the Estate of Eric Gunner Eastman, 
Deceased, or individually as his surviving widow 
is the plaintiff and appellant and Southern Pacifie¢ 
Company is the defendant and appellee; that the 
said record has been prepared by me in accordance 
with the designation of contents of record on appeal 
filed by the appeHant, and in accordance with the 
rules of this court. 


T further certify that the cost of filing the notice 
of appeal is $5.00 and that the same has been paid 
by the appellant. 


I further certify that there is enclosed herewith 


duplicate transcript of proceedings, January 21, 
1955 filed in this office in this eause, together with 
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exhibits 1-A to I, inclusive; 2-A to EH, inclusive; 3 
and 4. 

In testimony whereof [| have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 7th day of April, 1955. 


[Seal ] F. L. Buck, Acting Clerk 
/s/ By THORA LUND, Deputy 


In the United States District Court 
District of Oregon 


Civil No. 6787 


TERESA E. EASTMAN, Administratrix of the 
Kstate of Kric Gunner Eastinan, deceased, or 
individually as his surviving widow, 


Plaintiff, 
vs. 
SOUTHERN PACIFIC COMPANY, 
Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Portland, Oregon, Jan. 21, 1955, 10:00 o’clock a.m. 

Before: Honorable Gus J. Solomon, District 
Judge, with a Jury. 

Appearances: Messrs. Elmer B. Sahlstrom and 
Nels Peterson, Attorneys for plaintiff; Mr. J. Gor- 
don Gearin, of Attorneys for defendant. Court Re- 
porter: Gordon R. Griffiths. [1*] 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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Morning Session 
The Cowrt: <Are the parties ready in the case 
of Eastman versus Southern Pacific Company ? 
Mr. Sahlstrom: Plaintiff is ready, your Honor. 
Mr. Gearin: Defendant is ready, your Honor. 
The Court: Call the Jury. 


(Jury empaneled and sworn.) 
(Opening statements by counsel.) 


The Court: Mr. Sahlstrom, call your first wit- 
ness. 

Mr. Sahlstrom: Plaintiff will call Mr. Lambert 
to the stand as an adverse party. 

Mr. Gearin: Mr. Lambert is not the managing 
agent. He is not an adverse party under the rules. 

The Court: There is a presumption that every 
witness testifies to the truth unless he has been 
shown to be contradicted because of his position. 
We will determine whether a witness 1s an adverse 
witness by the way he testifies. If he testifies ad- 
versely, we shall permit leading questions. [2] 


JEROME LAMBERT 
a witness produced in behalf of Plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 
Direct Examination 

By My. Sahlstrom: 

@. Will you state your full name, please? 

A. Jerome Lambert. 

Q. Where do you live, Mr. Lambert? 

A. I live in El Cerrito, California. 


Io 
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Q. By whom are you employed at the present 
time ? A. Southern Pacific Company. 

Q. At the present time what is your capacity, 
job? 

A. I ama foreman for the Southern Pacific. 

Q. How long have you been at El Centro? 

Poe ieee le Cerrito. 

Q. El Cerrito, excuse me. 

A. I have been there since October, J believe 


Q. Of 1954? A. 754. 

Q. Prior to that time where had you been 
stationed ? 

A. I have been stationed at Klamath Falls, Ore- 
gon, and at Eugene. 

Q. For how long have you been employed by the 
Southern Pacific Company ? A. Sinee 1929. 

Q. On or about October 16, 1952, the day of the 
accident, were you employed by Southern Pacitie 
Company ? A. I was. 

©. lahat capacity? 

A. Iwasa lead workman. 

@. What is a lead workman? 

A. He is assigned to work with, direct, and lead 
small groups of workers. 

@. At that particular time who was the fore- 
nan? 

A. Mr. Carl Wood was our direct foreman. 

Q. Were you employed in the Southern Pacific 
Company’s repair yards at Eugene on that date? 

A. I was. 
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@. Where are the repair yards? 
A. They are located outside the city limits of 
Eugene perhaps, well, right close to the city limits. 
Q. What kind of work is done there? 


A. They repair freight cars and adjust loads, 
various other types of work in connection with 
freight car repairs. 

Q. At that particular time in that yard were 
all types of cars, of freight cars, then being worked 
upon? 

A. There were a good many, yes. 

Q. Would those ears be cars that would come 
from other states and go into other states? 

A. They would. [4] 

Q. On October 16 of 1952 were you acquainted 
with Eric Gunner Eastman? A. T was. 

@. At that particular time for how long had 
you known Mr. Eastman? 

A. J had known him for perhaps twenty years. 

Q. How long had he worked there in the repair 
yards at Eugene, to your knowledge? 

A. He had had considerable time in the yards, 
but he had been interrupted by, for a period of 
time so that—I can’t say exactly, but I know that 
it would be something like eight or ten years at 
least. 

Q. To your knowledge, when was he first em- 
ployed by Southern Pacific Company at the Eu- 
gene yards? A. I don’t really know. 

Q. You do not really know. 
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On October 16, 1952, what particular classifica- 
tion was Mr. Eastman in? 

A. He was a carman, and—— 

@. And as a carman 

Mr. Gearin: Just let him finish, please, Mr. 
Sahlstrom. 


@. And as a carman are there different classifi- 
cations ? 


Mr. Gearin: IJ object. The witness has not fin- 
ished his answer, your Honor. 

The Court: What else did you want to say? He 
was a carman and what? [5] 

The Witness: And was, it wasn’t the particular 
duty as to operating the mill or a mill machine, or 
a carpenter he might be ealled. 

Q. (By Mr. Sahistrom): A mill man is a ear- 
penter, is that correct? Dee lat isenietn 

Q. And as a carman are there different classifi- 
cations of carmen which includes a mill man? 

A. There is. It involves a different rate of pay. 

Q. What are the main classifications? 

A. There are—the larger group are car repair- 
men who are generally assigned to do general repair 
work on freight cars in this particular vard. Mr. 
Eastman had the elassification of mill man, and it 
earried a slightly higher rate of pay. 

Q. Was that due to his seniority? 

A. Toa large degree, yes. 

Q. What I meant was, Mr. Lambert, are there 
other classifications of carmen which would in- 
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(Testimony of Jerome Lambert.) 
clude mill men, upholsterers and inspectors and so 
forth ? 

A. Yes, they have passenger carman, for ex- 
ample, and they are all carmen and can be assigned 
to any work within their classification. 

Q. So if I understand your correctly, then, in 
order to be a mill man you must be a carman, is 
that correct? [6] 

Ae hab is correct. 

Q. Did you see My. Hastman on the day of the 
accident ? A. I did. 

Q. Approximately what time did you first see 
Mr. Eastman ? 

A. On the day of the accident perhaps f saw 
him at the start of the shift, at 7:30. 

Q. Is that the time that he would commence his 
duties there ? 

A. That is the starting time; yes, sir. 

Q. What was the bulletin time at that particular 
time, do you know? 

A. hey started work at 7:30 a.m. 

Q. 7:30; all right. Where was Mr. Eastman 
when you first saw him on that particular day? 

A. Probably at his place of work in the mill 
yoom. 

Q. inthe mill, and what kind of tools and equip- 
ment was he required to work with? 

A. He used carpenter toois generally speaking, 
which includes, of course, saws, hammers, but he 
also operated the mill machinery im this mill room 
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which ineluded a cutoff saw, band saw, and planer. 

Q. Is that all power-driven machinery ? 

A. Nes, sit. 

Q. What was that machinery used for by Mr. 
Hastman ? 

A. It is used exclusively for the work connected 
with freight cars. [7] 

Q@. Can you deseribe just briefly that general 
type of work? 

A. Yes, the floors of flatears and boxears re- 
qured planks for decking. It is used for cutting 
off correct sizes of flooring or for any other wood- 
work in connection with the freight ears. 

Q. So, as I understand you, Mr. Lambert, then 
his duties would include working on ears out in the 
repair yard, doing the general carpenter work on 
those cars? pee Phar is melt. 

Q. Are there various tracks there at this repair 
yard ? aN MGs, SIT. 

Q. Where is Track No. 15 in relation to the 
buildings there at Eugene? 

A. Track No. 15 is one of two tracks located 
north of the car repair shed. 

Q@. What are those tracks used for? 

A. They are used for, particularly for running 
vepair WOrk, or any work so assigned by the car 
foreman. 

Q@. Approxhnately just what is the length of the 
car tracks that are in use? 

A. Would you mean in the number of feet? 


a) 
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Q. Yes, approximately, if you can give that to 
us. 

A. Well, I would not be able to answer that ex- 
actly because any answer I would give might be 
misleading, but [3] 

Q. Just give us your best judgment. 

A. It would probably hold 30 cars, perhaps, 
well, each one 40 feet long. That would be just an 
estimate. 

Q. Isa good portion of that area of those tracks 
covered ? 

A. Not the two tracks that were in question; 
no, not the track in question either. 

Q. Well, one of the tracks is covered, then; is 
that right? 

A. There are two tracks covered, and the two 
that—one of these two tracks that you are speaking 
of is outside of the shed, not covered. 

Q. At this particular location of this accident 
was that beyond the covered area? 

A. Yes, it was. 

Q. Was tteon Track No. 157 

A. That is right. 

Q. To your knowledge, were there two cars 
there that were being worked on, a flanger car and 
Sec, Car? A. Yes, it was. 

My. Sahistrom: May it please the Court, in the 
deposition of Mr. Lambert there were several photo- 
eraphs that were referred to. We would like to 
hare them at this time. 

(Photographs referred to produced.) 
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Mr. Sahlstrom: There is also one in MacGregor’s 
deposition. 

(Photographs produced.) [9] 

Mr. Sahlstrom: I would like to have these photo- 
graphs handed to the witness, your Honor, and 
identified, if I may. 

Mr. Gearin: The identity has been waived, your 
Honor. 

The Court: Any objection to the admission? 

Mr. Gearin: No, I do not have any objection 
to any of the photographs that plaintiff has that 
have been exhibited to me before. 

The Court: All right, you have numbered them 
1, a series of photographs. We will number them 
1-A, -B and so on. 


(Photographs marked Plaintiff’s Exhibits 
1-A through 1-I, inclusive.) 


Q. (By Mr. Sahlstrom): Will you describe for 
the jury, Mr. Lambert, what a flanger car is, 
briefly ? 

A. A flanger car that was referred to is a ear 
that is used for removing snow, primarily, from 
between the rails after it has been plowed off. It 
has a body, enclosed body on the trucks, used for 
the erew to ride in. This body includes the operat- 
ing mechanism for raising the blades of this 
flanger, and it also has in it a seating arrangement 
for the operator, for operators. It has small hay 
windows on either side for the crew to enable the 
crew to observe the right-of-way when it is being 
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pulled along the track by the locomotive. It has a 
stove in for heat. Does that cover it enough? 

@. Yes. Now, I have handed you a series oF 
photographs, Plaintiffs Exhibits 1, and they are 
marked A, B, C, consecutively. [10] Do those photo- 
graphs fairly represent a picture of the flanger 
and the dump car? 

A. Yes, there is a photograph of a flanger car 
here (indieating). 

Q. And of the dump car? 

 ndeot the dium) Gar: 

@. Do those photographs fairly represent the 
condition of the dump car and the flanger car as it 
was on the day of the accident? 

A. Yes, they do, with one exception. These 
photographs indicate that the dump car was 
coupled to the flanger ear, which at the time was 
not the condition. They were separated. 

@. To your best recollection, how far were thev 
separated from each other? 

A. I would be unable to say exactly, but a short 
distance, oh, a matter—well, far enough apart so as 
to enable the workmen to pass between them. 

Q. Would you say two or three feet? 

A. Approximately; yes, sir. 

@. At this time, your Honor, may we have the 
Bailift hand the photographs to the jury for ex- 
amination. We offer them in evidence, first, your 
Honor. 

The Court: Yes, they are adinitted; but it is a 
quarter of 12:00 now. Are you finished with your 
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questions? Are you finished with this witness? [11] 

Mr. Sahlstrom: No, I am not, your Honor. This 

will be quite lengthy. 
(Discussion off the record.) 

Mr. Sahlstrom: I think probably, your Hono, 
the jury would probably follow the testimony better 
if they were to see the photographs first. 

The Court: Ail right; we will let the jury look 
at the pictures right now. 

Q. (By Mr. Sahlstrom): Mr. Lambert, I want 
to hand you Exhibit No. 1-A in evidence and ask 
you if that is a photograph of a dump car? 

A. That would be difficult to say exactly without 
knowing the number. 

Q. Yes, I will hand you B and ask if that num- 
ber illustrates a view of the dump ear involved in 
this case? 

A. That is the number of the car; yes, sir. 

@. Can you illustrate, from Plaintiff’s 1-B, 
which is the flanger car and which is the dump car? 
Hold it up so that they can see it, if you will, 
please. 

A. The flanger car is the one with the enclosed 
body. The dump ear is the one to the right with the 
number MW3372 with the mechanism below it. 

Q. Referring to 1-F, does that show the steps 
coming down from the end of the flanger car? 

A. Yes, that does show the steps. This is the 
flanger car, and this is the (124 

Q. Would that be a means of getting into and 
out of the flanger car, up and down those steps? 
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A. Yes, sir. 

Q. I hand you Plaintiff’s Exhibit 1-B and ask 
you to point out to the jury the dumping arms of 
the dump ear. 

A. The dumping arms that he refers to are this 
part of the mechanism here (indicating). However, 
T would not say that the dumping arm is the correct 
appellation for such, for that part of the mechan- 
ism, because 


@. Describe it in your best terms. 

A. Well, because that portion of it operates the 
locking device on the side door. 

Q. Which portion operates the locking device? 
Point to it specifically and so that the jury ean all 
see. 

A. This rod running through here connected 
with this movable arm right in through there (indi- 
eating). 

Q. How many of those movable arms are on 
each side of the car? 

A. I believe there are four. 

@. I hand you again Plaintiff’s Exhibit 1-G and 
ask what the photograph illustrates. 

A. That illustrates fairly well the locking device. 
There are a number of them on the same ear. 

This read running through here, which is square, 
connects the four different lever arms that operate 
the locking device and probably some other mechan- 
ism. 


@. You have referred to “locking device.’ I 
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(Testimony of Jerome Lambert.) 
hand you Plaintiffs Exhibit 1-A. Will you point 
out to the Jury where that locking device is? 

A. This illustration of this part of the car shows 
the upper part of the car body, and the locking de- 
vice is underneath the ecar—oh, there is an end lock 
that does hold the dump door. Now, the door that 
he refers to so frequently is located along the side 
of the car. This is an end view, and it is a corner, 
and the door is on the side, and there is also an 
auxiliary lock that holds the door tight to keep 
gravel or any parts of it from spilling out. 

Q. Point out that exact lock that holds the door 
in that position. Point out to the jury; put your fin- 
ger on it. 

A. Well, of course, it is not visible there if 
there is one. Maybe that one is missing, but, of 
course, I can’t see it anyhow. 

Q. Asa matter of fact, there was one lock miss- 
ing, wasn’t there? UNee Yes: 

Q. It had been burned off; is that correct? 

A. That is correct, excepting that it is only one 
of several locking devices on it; yes, sir. 

Q. Now, pointing to the exhibit again, how many 
of the [14] individual locks are there on each side 
of the door? 

A. Besides the ones that are underneath the car 
and are connected with the lever arm, there is also 
a locking device that he is referring to here that 
in some way clamp over the end of this side door. 
There is a hook arrangement. In addition to 
that 
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A. Are there two on each end? That is what I 
am trying to bring out. 

A. One on each corner. 

Q. One on each corner? A. That is right. 

Q. On each side of the dump car door. Now I 
hand you 1-C. Does that illustrate the door of that 
dump car? 

A. It illustrates a portion of it fairly well. It is 
this portion from about here which is the bottom 
of the car body, and the top of it can be just seen 
in the corner of the picture, from there to there 
(indicating). 

Q. I hand you Plaintiff’s -I, I believe it is, 1-I. 
Point out the various parts of the mechanism there 
to the jury. 

A. There, to begin with, is the first unlocking 
device, is this handle arrangement that can barely 
be seen underneath the ear, which has to be ar- 
ranged properly in the first action before dumping 
the ear. 

This handle is accessible from both sides of the 
ear underneath it, and it depends on which way 
the car is to be [15] tipped that this handle is ar- 
ranged, so the first thing to be done is to arrange 
this handle properly which allows it to tip only in 
one direction. 

Q. In order to dump that car to the south, which 
way would that handle have to be placed? 

A. Well, IT would not know from the way the 
picture is. T would not know now which way that 
handle was to be placed, but it is either pulled and 
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turned one way or the other, which is obvious when 
you can see it. I mean, you ean see the actual 
mechanism. There is various pipes that operate the 
dumping device. These pipes through here are con- 
nected with the air mechanism. This hose here, for 
example, runs down to a portion of it and seats this, 
and this, of course, is another one of the lock lever 
arms. Perhaps my description is not completely 
lucid, but it is—that is the purpose of that mechan- 
ism anyway, and it is perhaps very difficult to see, 
but this is the rod, a square rod that operates the 
lock. It is a hook device underneath the car and is 
uperated by air. It is not done manually at all. 

Q. Mr. Lambert, in order to dump this dump 
car what is the first step to be taken in that opera- 
tion? 

A. There are a number of operations that will 
have to be—this is the car involved on the Jeft. This 
is a different type. 

Mr. Gearin: May IT interrupt, your Honor, to 
ask a preliminary [16] question of Mr. Sahlstrom. 

Do you mean to dump the car or to lower the 
door? 

Mr. Sahlstrom: Well, I will come to that, but T 
believe, your Honor, it is all one operation; is that 
not correct, Mr. Lambert? 

The Court: Are we getting into the main claim 
now? 

Mr. Sahistrom: No, we are getting onto the point 
illustrating how this car would dump, the procedure 
for dumping this particular ear. 
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The Court: Have you gone through all the other 
photographs ? 

Myr. Sahlstrom: Myr. Gearin has one photograph 
I would like to get at this time, your Honor. 

The Court: Do you want to offer it? 

Mr. Sahlstrom: We would like to offer the 
photographs only, your Honor, without the language 
that Souther Pacific Company has added to these 
particular documents. 

The Court: We will do that after recess. This 1s 
a good time to take a recess. 

Ladies and Gentlemen, we are going to recess, 
and you are excused until 1:30 this afternoon. 

(Noon recess taken.) [17] 
Afternoon Session 

1:30 p.m., January 21, 1955, trial resumed as 
follows: 

JEROME LAMBERT 
recalled, testified as follows: 


Direct Examination— (Continued) 
By Mr. Sahlstrom: 

The Court: Have those pictures been marked 
now? Mr. Sahlstrom, do you want to ask about 
the other pictures? 

Mr. Sahlstrom: Yes, I do, your Honor. 

Q. Mr. Lambert, we have marked Exhibit 2-A. 
Will you tell the jury what that photograph repre- 
sents, please ? 

A. This photograph is a complete side view of 
the car in question, MW 3372. 
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@. Handing you Exhibit 2-D. 

A. This picture represents the end view of the 
same ear showing the operating—part of the oper- 
ating mechanism and the control. 

Q. When you point to the controls, what are 
those controls; what do they control ? 

A. They are air valves operating part of the 
dumping mechanism, and also there is a cylinder 
somewhat smaller than this underneath the car that 
operates the locking device referred to before. 

Q. The particular cylinder that you have pointed 
to, what [18] does that cylinder do? 

A. That cylinder is arranged so that it tilts the 
car after the side door has been opened. 

Q. That is the only purpose, then, is to open— 
is to rock the car over? A. Yes, sir. 

@. It is not to open the door? 

A. That is right. 

Q. And then Exhibit 2-E, Mr. Lambert, what 
does that represent ? 

Mr. Gearin: Just a moment, Mr. Lambert. Be- 
fore you show that to the jury, we would object to 
that, your Honor, because it shows the car in a 
tilted position. There is no testimony in this case 
and no charge raised that the ear itself ever tipped, 
and so it would be entirely immaterial. 

Mr. Seahlstrom: These are their photographs, 
your Honor, I am only offering their photographs. 

Mr. Gearin: JI have photographs of evervthing. 
I loaned them to Mr. Sahlstrom. 

The Court: Objection sustained. 
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Q. (By Mr. Sahlstrom): Just tell the jury, 
then, what happens when the car is dumped insofar 
as location of the apron of that car is concerned. 

Mr. Gearin: That is objected to, your Honor. 
There is no charge that the car itself was dumped. 

The Court: Is that correct, Mr. Sahlstrom; there 
is no such charge? 

Mr. Sahlstrom: It is our position, your Honor, 
that the dumping operation 

The Court: Answer the question. 

Mr. Sahlstrom: Yes, your Honor. 

The Court: There is no charge? 

Mr. Sahlstrom: No, it is not correct. 

The Court: All right, I do not understand what 
you are talking about. 

Mr. Sahlstrom: That is not correct. The dump- 
ing operation is all one continuous operation. It is 
our charge that the first part of the dumping opera- 
tion was the dropping of the door. 

The Court: What specification? Show it to me. 

Mr. Sahlstrom: Yes; No. 4, your Honor; No. 6. 

The Court: 4? 

Mr. Sahlstrom: 4 and 6 of the pre-trial draft, 
and in 2, your Honor. In manipulating the dump- 
ing mechanism 


The Court: Read the question. 
(Pending question read.) 


The Court: You mean what happens when you 
invoke the dumping mechanism ? 
Mr. Sahlistrom: Yes, your Honor. 
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The Court: I do not see anything wrong with 
that. The objection is overruled. [20] 

The Witness: If I understand you correctly, 
then you want to know the precise 

Q. (By Mr. Sahlstrom): Now, what happens 
to the apron when the dumping mechanism is ma- 
nipulated, the apron—or ‘‘door,” J think is the 
proper way to refer to it. 

A. The first operation that takes place is the 
side door drops down horizontally or parallel with 
the floor of the car. 

Q. And then what happens? What is the next 
phase of the operation ? 

A. The next phase is the car tilts, the car body 
tilts on a fulernm through the center of the car 
lengthways. 

Q. So that the door, then, becomes an apron 
next to the evound; the gravel flows all over this 
apron; is that correct? 

Aa heeds correct. The door is a part of the, 
on the same level of the floor of the ear. 

@. When the door is opened, the door does not 
drop all the way down the side of the car, does it? 

A. It drops to a position level with the floor 
of the car. 

Q. Level with the floor of the car? 

A. Yes. 

Q. Handing you Exhibit 2-C, what does that il- 
lustrate ? 


A. This picture is similar to the one that was 
shown hefore [21] showing the operating mechan- 
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ism under the car which operates, again, the locks 
under the car, and the hinge where, this arm is 
hinged at that point in there and also just in the 
picture, and it is hinged again below. 

Q. Now, I want you to go through a step-by- 
step illustration to the jury of what steps are 
necessary to make this car door open and perform 
a complete dumping operation. 

Mr. Gearin: May it be understood, your Honor, 
that my objection goes to the dumping operation 
because, as I understand it, there is no testimony 
that the dump car did not turn, turn over, just the 
door came down, and if I am wrong in that assump- 
tion I wish Mr. Sahlstrom would tell me about it. 

Q. (By Mr. Sahlstrom): The operation was 
never completed, was it, Mr. Lambert? 

A. Not at that time; no, sir. 

Q. Not at that time. 

The Court: Do you want to find out from this 
witness how a dump car normally operates through 
the whole cycle? 

Mr. Sahlstrom: Yes, sir; that is right. 

The Court: Go ahead. 

The Witness: May I use the picture to illus 
trate? 

Mr. Sahistromegives: 

A. This end view of this car could probably be 
the best ilustration of the process that he refers to. 

In normal traveling operation or when a car is 
not in use there is first of all this cylinder and 
piston arrangement that vou see here, if it ean be 
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seen, 1s pivoted on a pin right in the center of the 
ear, and when—before the—when it is in normal 
traveling operation, this end of this piston is se- 
eured to the side of the car with a pin in such a 
manner as to hold that side up. The apron on the 
other side or the side of the car is held in place 
by this rod that runs across there and is hooked 
over a slot opposite from the way this piston is at- 
tached in such a manner that it holds these doors 
tight against the car to make a double safety device 
for to prevent its coming down in transit. 
However, the first thing you must do then is to 
disconnect that. Now, I might say right here that 
this red running through with this hook over it is 
so arranged—there 1s a pinion at that point there, 
and when this one is hooked this one automatically 
comes up because the rod is only just so lone and 
there is no flexibility in it, so when one is hooked 
the other is unhooked so that in this ease the first 
thing to do would he to decide, of course, which 
Way you are going to want the ear tilted or dumped, 
and there is a similar arrangement on the opposite 
end of this car. That is another cylinder and piston, 
another rod through there, so there pistons obvi- 
ously must be placed in the same position. In nor- 
mal traveling operation they are fastened opposite 
each other to [23] make the locking device. So then 
one of them has to be turned or piveted, and, like 
IT say, the pivot is there which requires them to be 
turned around and locked on the side of the car 
that vou wish dumped. Then, of course, this rod 


44 Veresa £. Kastan vs. 


(Testimony of Jerome Lambert.) 

through here that holds the side up tight must be 
both arranged so that they are unlocked. Under- 
neath that car perhaps the next operation would be 
to see that this lock, this device, is placed in proper 
working condition, operating position. That is 
pulled and turned in such manner that it will dip 
in the direction desired. 

The next operation perhaps would be to connect 
this car—they are equipped with hoses on the end. 
Now, a part of those are a hose connected to the 
aiv brakes of the car which are separate and dis- 
tinct. from the air that operates the dumping de- 
vice, so the proper hose must he conneeted to a 
source of the air pressure. In operation out on the 
line that would be a locomotive which would supply 
the air. Where it is standing around then it must 
eet its air supply from another source. In the case 
in question it was from a pipe line runnine beside 
the rails of this track. It can just be seen in this 
picture, I heheve. I believe that there is a pipe right 
close to the track. 

Before the air is turned on it would be wise to 
take the precaution to see that the valves which are 
eontained in this hollowed-out spot in the end of 
the car, see that those [24] valves are in proper 
position so that a supply of air will be—will go 
into the reservoir of the car. This reservoir is con- 
tained in the body of the car in between the center 
sills underneath the body, a long narrow cylinder, 
and when that is completely charged, that is, when 
the air pressure has reached a great enough amount 
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to operate the mechanism, then the operator, the 
operator would then manipulate the valves on the 
end of the car when everything was in readiness 
and by opening the valves in one position, in a cer- 
tain position I will say, the first thing that happens 
is, through a series of mechanical actions, this arm 
begins to operate, and while you cannot see it very 
eood and I am not exactly sure just which one of 
those are the hook or locks, but I believe it is this 
part of it right there around this square rod—that 
turns down in such a manner that the hook is re- 
leased. That at the same time allows this side door 
then to be free to drop, and it will drop down level 
with the floor of the car. It is not forced down; it 
merely drops by its own force, by gravity. 

Mr. Sahlstrom: At this time we will offer in evi- 
dence the photographs marked 2-A and 2-C. your 
Honor. 

The Court: Which one did T refuse to admit? 

Mr. Gearin: I will withdraw my objection to it, 
your Honor, so they can all be in. 

The Court: All right; they will be admitted. [25] 

(Photographs previously marked for identi- 
fication as Defendant’s Exhibits 2-A through 
2-E, inclusive, were received in evidence.) 

Q. (By Mr. Sahlstrom): Mr. Lambert, is that 
ear referred to and known as a Clark type of dump 
ear? A. It is. 

@. In your experience as a carman have you 
worked upon this Clark type of car before the day 
of the aecident ? A. No, I have not. 
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Q. That was your first occasion? 

A. Yes, sir. 

Q. As a matter of fact, is this an unusual car 
insofar as this particular yard is concerned? 

Mr. Gearin: Immaterial, your Honor. There is 
no charge we had an unusual type of ear. 

The Court: What are you claiming for this? 

Mr. Sahlstrom: I am claiming, your Honor, that 
his particular car was being worked upon by men 
that did not have experience with this particular 
type of ear. 

The Court: What specification is that? 

Mr. Sahlstrom: No. 3 and No. 8, your Honor. In 
this particular type of car we claim it is a very un- 
usual tvpe of dump car, has very unusual mechan- 
ism, and there was no warning given of this 

The Court: Objection sustained. You cannot ask 
that question. [26] 

Q. (By Mr. Sahlstrom): As I understand your 
testimony, then, there are two different locks that 
maintain this door in an upright position; is that 
correct? 


A. There are actually, perhaps you could eall it 
three: yes. 

Q. Give us their locations, please. 

A. The one locking device, of course, is the one 
referred to frequently as the hook under the car 
that is operated by these arms. The second locking 
device that T have reference to is the fact that the 
side of the car on each end is fastened in opposite 
direction to the evylinders and pistons of this dump- 
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ing device. The third one, of course, would be this 
hook arrangement that is placed at the top edge of 
the door in transit to keep the door snug, which is 
exactly opposite to those which are secured by the 
piston arrangement. 

Q. There are two locks on the south side of this 
particular car on the door; is that correct ? 

A. You are referring to the hook on the rod? 

@. Yes. 

A. There are two, but they do not lock on both 
sides of the car at once. When they are hooked on 
one side of the car, they are unhooked from the 
opposite side. They cannot hook all four sides at 
the same time. They are so arranged that. they must 
—thev will only hook over one side of the ear at 
the same time, at one time. They cannot hook both 
sides with the same rod. [27] 

@. On the south side there were two such hooks 
with this particular car? 

A. There are two hooks; yes, sir. 

Q. Is it not a fact that one of those hooks was 


burned off on this particular car? 

A. That is right. 

Q. So, as a matter of fact, there was just one 
hook, wasn’t there ? A. That is right. 


Q. Js it not a fact that in order for this door to 
open and this dumping operation to commence that 
you would have to have air hooked up to the car? 

A. Yes, sir. 


Q. Isn’t it also a fact that in order for the door 
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to drop down that there would have to be some air 
in the car to cause it to start to drop? 

A. I believe that is the case; yes, sir. 

Q. And are some of those arms, the four arms 
underneath the car that you have referred to that 
caused that door together with the air to move so 
as to drop down? 

A. The arm activates the locking device under 
the ear, yes. 

Q. And the door itself, then, would not drop 
down without the arms underneath being operated 
and there being air in the car? [28] 

Ane Y CS) sun. 

©. On this particular car had there lccnma 
bad-order card attached to the car the day of the 
accident or prior thereto? 

A. Yes, there was prior to. 

Q. What is the purpose of attaching a_bad- 
order card to this particular car? 

A. <A bad-order card indicates that an inspection 
had been made by car inspectors, usually in the 
train yard, indicating that there is some defect to 
the car and to instruct the switchman to move the 
car to the repair tracks where the defect can he 
corrected: 

Q. What was the indication upon the bad-order 
eard on this particular car? 

A. [ don’t recall exactly the wording, hut as 
neatly as T can recall it said, ‘‘Bad-order dumps”’ 
or **B.O. dumps,” which just merely means that in 
some manner the dumping device was inoperative. 
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Q. Who were the two men that had been work- 
ing on this car prior to your arrival there to give 
assistance ? 

A. The men that you refer to no doubt are Car- 
men MacGregor and Barker. 

Q. Are they both here in court today? 

A. They are. 

Q. How did it come to your attention that your 
assistance was needed on this particular operation ? 

A. They had been assigned to work on this 
particular car and had made several attempts to 
find out 

Q. Now, excuse me; just speak from your own 
knowledge. What was it that caused you to come 
to give assistance on this particular car? 

A. JI might say that my association with the 
men was, on this particular job, started at the be- 
ginning of their work on it. 

Q. Well, to be specific, did you take them over 
there to show them what should be done? 

A. I may not have taken them over to it as you 
refer, but T did tell them what we wanted to be done 
on that car; that they were assigned to work on it 
and that—— 


Q. Where were those instructions given? 

A. Well, specifically T would not remember, but, 
of eourse, it would be somewhere on the repair 
tracks. 

Q. Getting back to the original question, how 
was it called to your attention that your help was 
needed on this operation? 
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A. After they had made attempts to find out 
the cause of 


Q. No, excuse me. Just who came and got you 
to come over to this job, or how did you happen 
to know about it? 

A. Well, one of the men—I don’t recall which 
one—came down and got hold of me and said that 
they would like to have me look at it. 

Q. I see. Now tell us what you did when you 
went back over there. [30] 

A. When I had an opportunity to get to the 
ear, I walked around it with the intention of dis- 
covering what, if anything—any defective condition 
that I could observe that would cause the car to 
be inoperative. 

@. What was your understanding as to why the 
car was inoperative at that time? 

A. I had no preconceived ideas. 

@. Then it was a matter of first impression with 
you to go there and look at the car yourself to de- 
termine the defect? A. Yes. 

Q. What did you do to locate that hidden de- 
fect? 

A. To question them as to what operation that 
they had gone through and made several tentative 
efforts to find the cause by just observation. 

Q. And exactly what did you do? 

A. I found what I thought might be the cause 
of the car not operating properly. 

Q. Did you walk over to that particular defect 
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immediately, or did you do some first-hand observ- 
ing yourself ? 

A. I observed the car carefully by walking 
around it and to determine just if that might be 
the cause or if some other reason was 

Q. What parts of the car did you direct your 
attention to? 

A. The operating mechanism under the body 
of the car. [81] 

Q. So you did not go to either end of the ear; 
you went under the car? 


A. Iwent completely around the car, not under it. 

Q. In going around the car, what were you look- 
ing for? 

A. Any defective condition that might be ap- 
parent. 

Q. When you arrived there was this air hose 
that you have referred to hooked up to this particu- 
lar dump car? 

A. The air hose was connected to it, ves. 

Q. Then the first thing you did was to go under 
the car; was that correct? 

Mr. Gearin: He did not say that, Mr. Sahlstrom. 

Q. (By Mr. Sahlstrom): What was the first 
thing you did, is what I am trying to find out. 

A. The first operation, I will repeat, was to walk 
around the car to observe the condition of the 
mechanism. 

Q. What was the next thing you did? 

A. The next thing perhaps was when I observed 
the defect, what I considered a defective condition. 
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Q. What defective condition was it that you ob- 
served ? 

A. Since they had operated the air valves and 
they reported the fact that the car would not oper- 
ate In a normal manner and they had not discovered 
what was causing the condition, I did notice that 
one of these lock-lever arms 

Q. Can you point to the—— 

Mr. Gearin: Let him finish, please, Mr. Sahl- 
strom. [32] 

Q. (By Mr. Sahlistrom): Point out to the jury 
the particular arm you had reference to. 

Mr. Gearin: You can continue your answer and 
then point out later if you would like to. 

The Witness: I noticed that one of these lock- 
lever arms that I choose to eall it for lack of a 
better word buckled. Since it was designed to oper- 
ate in one direction, it had dropped down so that it 
had a tendency to operate in the opposite direction, 
which caused the operating arm to prevent any part 
of it from operating because it would work against 
itself. 

Q. At this time will you point to the particular 
arm that you have reference to? I believe it is in 
those photographs. 

(Photographs presented to the witness.) 

The Witness: If you can see it, this is perhaps 
one of the best pictures to illustrate. This is the 
arm. You ean see this is the side of the car that 
has been referred to as an apron, and at other 
times as the side of the ear. It is both. This arm or 
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lever 1s connected at this point and is—has a pin 
through it to hold it to turn on it, and there is an- 
other pin at that point, at this point this arm is 
fastened to the car body in such manner that it will 
turn, and, of course, there is two other points where 
—this arm is intended, I believe now I am right, to 
go up, and I am almost positive. It has been two 
years since I have seen [83] this particular car or 
one like it, but, as I reeall, this arm is intended 
to move up as this side comes down. That would be 
the normal way for it to operate, but that arm in- 
stead of—had gone beyond that point and was 
buekled so that it had a tendency to pull down, 
but it could only go Just that far so while the opera- 
tion of the air by these men had been normally to 
operate this locking device and it would unlock 
and then make an attempt to fall down, but it could 
only open it a very short distance. I would not say 
how much, but it couldn’t come down any further 
so, seeing that, I thought, “Well, perhaps that is 
the cause of this side not coming down.” 

Q. In other words, Mr. Lambert, while you were 
there the levers operating the air had been turned 
on so that you could observe that the car door would 
not come down because that arm was buckled; is 
that what you mean? 

A. That is what I thought was the trouble. 

Q. While you were there observing this par- 
ticular dumping arm, who was manipulating the air 
so that you could observe that, which one of the 
two men; do vou know? 
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A. Carman Barker was operating the air valve. 

Q@. It was apparent to you from standing outside 
on what would be the, I beheve geographically 
speaking, on the south side of the car? 

A. Yes, south side. [34] 

Q. And that was the side to which you were try- 
ing to dump this particular car, wasn’t it? 

A. Yes, it was. 

@. Then your valves that were being operated 
by Carman Barker would be on the east end of 
the car, is that correct? A. That is correct. 

Q. That is the end away from and opposite from 
the flanger car? A. Yes, sir. 

Q. Was it necessary for you to go under that 
ear to manipulate the dumping arm, or was it done 
from outside of the ear? 

A. In an effort to correct this condition I went 
under the ear, yes, under the car body. 

Q. You went under the car body, and what did 
you do under there, under the car? 

A. There happened to be a pick handle lying 
handy which seemed to serve the purpose I had for 
it exactly, and I picked it up, and by prying over 
the truek bolster which ean be seen in the picture 
T was able to pry that arm up. It required little ef- 
fort, and it immediately raised into position. 

Q. As soon as you forced that dumping arm into 
position manually what happencd ? 

A. The side door or apron dropped down. 

@. The air was on at that time? 

A. The air was shut off. Tt was—the hose was 
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connected, [35] but before I had gone under there 
Carman Barker had closed the air pressure from 
the ground supply beyond. 

Q. But there was air from the—in the car itself, 
in the air lines? 

A. There may have been some air in their reser- 
voir. However, there was not enough to operate the 
tilting device on the car. 

Q. There was enough air for the door to drop 
but not enough air forthe entire car to dump over; 
is that what you mean? 

A. No, it is not. The side door is not operated, 
is not forced down by air pressure. It is merely re- 
leased, and it drops of its own weight. 

@. I see. It is air pressure that releases the 
locks that allow the door to drop? 

rae Maik is we rolaam 

@. But when you foree that dumping arm into 
position then there is enough air in that car to re- 
lease the locks for the door to drop down? 

Mr. Gearin: We object to that as leading, your 
Honor. I had heretofore made no objections to his 
leading questions. 

The Court: TI am not going to object to leading 
questions. This witness can take care of himself. 

Mr. Sahlstrom: May I have the question, please? 

(Last question read.) 

The Witness: At this time the lock had already 
been [36] manipulated. The air Jock had already 
been manipulated and was released so that the door 
gapped open at the top perhaps a couple of inches. 
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There was not an air pressure to release it after I 
went under the car. That had already transpired. 

@. What, then, caused the door to drop? 

A. As soon as we took the buckle out of these 
Jever arms it allowed it to drop of its own weight. 

@. At that time the two hooks, as you have re- 
ferred to them on the top of the car on the edge, 
one was burned off, and one was in an open posi- 
tion; is that right? 

A. It had to be to operate. 

Q. Yes. Now, at that time when you went under 
the car it was not your intention to dump that car, 
was it? 

A. It was intended to dump if it would dump. 
I had no intention one way or the other. I knew 
that it was possible that it would drop and prob- 
ably would. 

®. But you were not trying to drop either the 
door or to dump the car, were you? 

A. Not particularly. [ was trying to just correct 
the defect so that it could drop. 

The Court: What page of the deposition are you 
referring to? 

Mr. Sahlstrom: I am referring to Page 11. 

The Court: What questions are they? Where 
do they start? 

Mr. Sahlstrom: Page 11, top of the page of the 
deposition of Jerome Lambert. [37] 

Q. J will ask you, Mr. Lambert, if you recall 
we took your deposition on the 30th day of Janu- 
Mpoeido>. Yon veenll tat, doniteyon’ 


~~] 
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ie Wes, si. 

Q. Referring to Page 11, top of the page, I will 
ask you if you recall this question and your answer: 

“Q. The dumping mechanism was defective, and 
you were attempting to dump the ear; is that right 2 

vAS gN oy no: 

“Q. Well, tell us about that. 

“A. I would say that what we were attempting 
to do was to make the dump mechanism operative. 

““@. You were not attempting to drop the door 
of the car at all? You were not attempting to make 
the dump mechanism work ?’’ 

Mr. Gearin: You did not read that correctly. 

Mr. Sahlstrom: “Q. You were attempting to 
make the dumping mechanism work, isn’t that 
right? 

“A. That is right, with this addition, that I was 
aware that the door might dump.’’ 

Q. (By Mr. Sahlstrom): That is your state- 
ment, 1s it? A. Yes, sir. 

Mr. Gearin: There is nothing impeaching about 
that, your Honor. [38] 

The Court: No, the witness testified exactly the 
same way from the stand here. 

Mr. Sahlstrom: Yes, that is my impression, but 
I wanted to clear it that vou were not trying to 
dump the car over at that time. That is what T 
wanted to be certain about. 

The Witness: No, we were not trying to dump 
the ear. 

Q. And when you said that you were attempting 
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to make the dumping mechanism work, just what 
did you mean by that, to be specific? 

A. Since I had been called there to assist these 
men in making this dumping mechanism operate, 
that. was my whole intention, to correct this, what 
appeared to me this arm that was buckled or in the 
wrong position. [t was my intention to correct that 
condition so that the dumping mechanism might 
work. Later, of course, we would correct any worn 
parts that might cause it to buckle that way. 

Q. Mr. Lambert, before you went under that car 
and took that pick handle to force the dumping arm 
into position, did you personally inspect the Jocks 
or the hooks on the door, as you have referred to 
them, before forcing that arm into position? 

A. Only a cursory look to see that they were 
unlocked, yes. 

@. Did you at that time and prior to forcing 
the dumping arm into position examine that car so 
that you knew that one of those locks was burned 
off on the end of the ear? [39] 

A. That was obvious. 

Q. That was obvious. Then you knew that? 

A. Yes. 

Q. Was it also obvious to you that the other lock 
on that door was in an open position? 

A. <As I have said before, it was necessary for 
it to be in an open position to operate that apron 
or side in the way we intended it to be. 

Mr. Sahlstrom: I move to strike that as not 
being responsive to the question, your Honor. 


Southern Pacifie Company 59 


(Testimony of Jerome Lambert.) 

The Court: Well, you can add that if you want 
to. I will strike 1t now. Answer the question: Was 
it obvious it was in an open position? 

The Witness: Yes, sir. 

Q. (By My. Sahlstrom): And so you knew then, 
Mr. Lambert, that if you forced that dumping arm 
that was buckled into position that the door might 
drop down? 

A. No, I would not say [ knew that that would 
happen, but I knew it was possible that it would 
happen. 

Q. Why wouldn’t that happen? Why do you say 
that? 

A. Beeause there might be other defects that 
would—I may not have hit the right one at that 
time. 

Q. Other defects that might hold the door in 
position ? A. That is right. 

Q. Even though you had observed Mr. Barker 
manipulating the [40] air, you say that this par- 
ticular dumping arm was the one that was buckled 
and was keeping the door from coming down ? 

Oe SE itae isericht. 

Q. At the time you were under this car and you 
were manipulating this dumping arm what direc- 
tion were you facing ? 

A. Well, I was under the car. I was facing the 
eenter sill; that is, the center of the car and would 
you would eall the body bolsters of the car but 
toward the center of the bolster. 
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Q. Geographically, would you have had your 
back turned to the south and be facing to the north? 

A. Approximately, yes. 

Q. From where you were under the car you did 
not observe where Mr. MacGregor was standing or 
where Mr. Eastman was standing? 

A. It was only momentary movement 

Q. I will ask you when you were under the car 
if you were able to observe at that time where Mr. 
Eastman was standing and where Mr. MacGregor 
was standing ? A. Not while my back was to them. 

@. That is when you were manipulating the 
dumping arm, isn’t it? A. Yes. | 

Q. Did you give any warning while you were 
under the car before you manipulated that dumping 
arm as to what you were going to do? [41] 

A. Not while I was under but just before I went 


under, yes. 

Q. Did you make any statement at all while you 
were under the car manipulating that dumping 
arm ? A. No, none was required. 

Q. And you knew at that time that Mr. Barker, 
Mr. Eastman, and Mr. MacGregor were all in close 
proximity, didn’t you? A. Yes. 

@. When you dropped that door down to the 
south, what happened ? 

A. The door came into position as it was nor- 


mally 
Q. Just tell me what the next thing was you ob- 
served 
Mr. Gearin: Let him finish. You asked him a 
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question. I belheve the witness ought to answer it, 
your Honor. 

Mr. Sahlstrom: Is he finished? 

Mr. Gearin: I do not think he is. 

The Court: I do not know if he is or not. Go 
ahead. Read back his answer. 


(Last answer read.) 


‘The Witness: intended to do before the car 
body was to be tilted and dumped the contents. That 
is the normal operation of that side door, and I be- 
heve your intention is to tell this 


The Court: Do not worry about his intention. 
You just answer the questions. [42; 

Q. (By Mr. Sahlstrom): What is the next thing 
you observed? That is all I want to know. 

A. I was aware of what—something had taken 
place because I turned around and observed Mr. 
Eastman in a sitting position on the ground. 


Q. With relation to the dump car, approximately 
how far was Mr. Eastman away from that dump 
car when you first observed him on the ground? 

A. Well, this would be just an estimate, but I 
would say he was about, oh, perhaps six feet from 
the rail; would be just a guess. 

Q. Six feet to the south, do you mean, six feet 
to the south with relation to the direction east and 
west, in the dump car, how far would you say the 
middle of the dump car was to one end or 

A. Approximately midway, perhaps a_ little 
closer to the east end. 
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Q. <A little closer to the east end. All right; what 
did you then do next? 

A. Immediately, of course, our concern was over 
a man being hurt in any condition so we 

Q. What did you do? That was the question. 

A. Well, I questioned him as to his condition. 

Q. What did he say? 

A. For the moment he said nothing. He was ob- 
viously in a [43] little startled condition, if nothing 


else. 

Q. Was he able to get up onto his own feet or 
his own power? 

A. That I can’t say. I couldn’t say for sure he- 
cause immediately one of the boys helped him up. 

Q. Who was that? 

A. Mr. MacGregor. 

Q. Where was Mr. Eastman’s hat? 

A. His eap was laying on the ground beside 
him. 

Q. Did you examine the cap? 

A. Pieked it up. 

Q. What did you observe ? 

A. T don’t know as I observed anything in par- 
ticwlar about it because IT was more interested m 
him than T was in the eap. 

QM. Did von see some blood upon the cap? 

Dl Can’ y say for sure whether I. didyor aa 
don’t recall any right at the moment now, no. 

Q. Did you observe any blood on Mr. East- 
man’s head? 

A. Yes. J suppose [ looked at it, and it seems 
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to me that it—that there was a slight spot of blood 
there, but I am not sure that it was then or later 
that I observed it. 

Q. All right. Now, at this time Mr. Eastman 
was on his feet. After the boys had helped him up, 
what did you do next? 

A. He stood there by himself, and I probably 
made some solicitous remark, and he replied to the 
effect that he was all right. [44] 

Q. Did he want to return to work in the flanger 
ear right then? 

A. Not right at the moment. That was not the 
next observation he made. It was something to the 
effect that we had better go down to the—see the 
nurse. I believe I made that remark at that time 
or thereabouts and, of course, I don’t recall our 
exact conversation, but he said, he protested going 
over to see the nurse becanse he thought he could 
manage to go back to work and that he should not 
have been there anvway, a remark to that effect. 

Mr. Sahlstrom: J move to strike that as not be- 
ing responsive. I asked von what vou did, Mr. Lam- 
bert. What did you do next, not what was said. 

Mr. Gearin: Ttisa part of what took place, your 
Honor. 

The Court: I am not going to strike it. Go 
ahead. 

Q. (By Mr. Sahlstrom): What did you do? 


w 


A. So after a few moments and more conversa- 
tion took place, among the boys, Mr. Eastman and 
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myself, we started toward the repair track office. 

The Court: Who is ‘‘we’’? 

The Witness: Mr. Eastman and myself. 

Q. (By Mr. Sahlstrom): How far is that office 
from where this particular dump cai was located? 

A. I wouldn’t know how to give it in a matter 
of feet or [45] any distance of that kind, but I 
would say it 1s just approximately one of our city 
blocks, perhaps the distance of one of these blocks 
in Portland. It is strictly a guess, thongh. I don’t 
know. 

@. How many blocks? 

A. Avhblock, { would say. 

Q. <A block to where the car foreman was? 

A. No, not to where the car foreman was but to 
the car foreman’s office on the repair track. 

Q. You walked over there with Mr. Eastman to 
Mr. Wood’s office, the foreman’s office, first, is that 
right ? 

A, That is nght, we walked along talking. 

Q. What was your purpose in taking Mr. East- 
man over to the foreman’s office? 

A. IT was trying to convince him that it was the 
proper thing for him to take him to see the nurse. 
We have an emergency hospital on the grounds and 
also we have m the car foreman’s office a first-aid 
kit. It was my purpose to get him there, and then I 
would examine his head to see if there was any- 
thing that we could for it immediately. 

Q. All right, now, did you take him to the fore- 
man’s office? 
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A. We went to his office, and I asked him to sit 
down in a chair while J made out an order, a writ- 
ten order, for him to see the nurse at the emergency 
hospital. 

Q. Was that a prerequisite to taking a man to 
the hospital? [46] 

A. It is not necessary. It can be taken any time, 
but since we were right on our way there, why, it 
was the obvious thing for me to do. 

Q. Did you examine Mr. Eastman’s head at the 
foreman’s office ? A. I did. 

Q. What did you observe at that time? 

A. I observed that he had a small cut on his 
scalp above his forehead. I think it was not bleed- 
ing. There was nothing that I could do to help it. 

@. Did you give any first-aid at that time? 

A. There was, in my opinion, no first-aid re- 
quired. 

Q. Then where did you take Mr. Eastman? 

A. I walked with him down beside the repair 
track shed toward the hospital. On the way, why, 
we passed the mill room where his normal—nor- 
mally would be working, and he wanted to leave his 
tools there, and I think he had a hammer with him 
or something, and he wanted to leave that, which 
he did. 

@. Where did he want to leave the hammer? 

A. In the mill room, the earpenter shop. 

Q. Now, going back just a little bit, I will ask 
you when Mr. Eastman was on his feet over there 
by the car and you observed his head then if you 


66 Teresa EH. Eastman vs. 


(Testimony of Jerome Lambert.) 
didn’t observe blood in his hair, and I will ask you 
further if you did not say at that [47] time that 
you did not want to alarm him but you said, ‘Well, 
we must go over to see the nurse.’’ Isn’t that cor- 
rect? 

A. I don’t believe I understand exactly what 


you mean. 
@. In your deposition on Page 21 I will ask 
you 


The Court: Ask him the question first. 

Mr. Sahlstrom: Thank you. 

The Court: Do not ask from the deposition. If 
you are going to use it for impeachment, ask the 
question. He said he did not understand you. 

Q. (By Mr. Sahlstrom): My question was whe- 
ther ov not over by the car you observed blood in 
Mr. Eastman’s hair at that time? 

A. I believe I told vou that T was not sure whe- 
ther I did or not. 

Q. I will ask vou if it was not vour statement 
at that time, ‘‘Well, we must go over to see the 
nurse” ? A. Yes, 

Q. And that was made because you did not want 
to alarm him; is that correct? 

A. Not because I did not want to alarm him, no, 
that was not the reason; but it is a normal require- 
ment. 

Mr. Sahlstrom: If I may, your Honor, I would 
like to refer to Page 21. 

The Court: That is all right now. 

Mr. Sahlstrom: Thank you. [48] 
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Q. In the deposition near the middle of the page, 
Question: ‘“‘What happened then? Answer: ‘‘His 
cap was lying on the ground, and I looked at his 
head, and I could see that there was a sign of blood 
in his hair, and not wishing to alarm him T made 
no mention of it. I said, ‘Well, we must go over to 
see the nurse.’ ”’ 

That is your statement, isn’t it? 

A. Yes, that is probably right, too. 

Q. You then walked with Mr. Eastman from 
the foreman’s office over to the first-aid station, is 
that correct? 

A. No, after going by the mill room and leaving 
his tools or hammer, whatever it was, we continued 
on in that direction. On the way we passed the 
office where the car foreman, that is the depart- 
mental car foreman, master car repair, have their 
offices, and I stopped in there to sce if our foreman, 
Mr. Wood, was in, which he was, and called him 
out and made a report of what had taken place out 
on the track. 

Q. Proceed. 

A. And he stepped out of the office and came 
over to where Eastman and myself were, and he 
looked at Mr. Eastman’s head, and I told him what 
we intended to do is have him go over to the nurse, 
and Mr. Eastman said he could go over by himself. 
He would take care of him himself, handed him the 
doctor’s order, and Mr. Wood agreed with me that 
he should do so immediately in spite of any protests 
he might make, and we allowed him to go. [49] 


68 Teresa EF. EKastman vs. 


(Testimony of Jerome Lambert.) 

T offered to go with him, and he protested that, 
said he could take care of himself, and there was 
no reason that I could observe why he should not 
go, and that was the last I saw of him. 

Q. The last you saw him was when he was walk- 
ing down toward the first-aid station ? 

AL Yes) sir. 

Q. You never went back over there again after- 
wards to observe his condition? 

A. No, I did not. 

Q. Did you yourself call a doctor for Mr. East- 
man directly after this accident? 

A. There was no occasion to call a doctor. 

Q. Well, just did you call him; that is all? 

a. No, 

The Court: He did not call one. 

Q. (By Mr. Sahlstrom): Approximately how 
wide is the dump ear door on this particular dump 
car? 

A. JT would estimate it to be about, oh, perhaps 
30 inches wide. 

Q. When that door drops down to a horizontal 
position, in your best judgment how far would that 
door be from the ground or the rails? 

A. Well, both of those distances would he dif- 
ferent because, [50] of course, the height from the 
rail to the door would be less than from the ground. 

Q. Give us both distances, then. 

A. Pardon? 

Q. Give us both of the distances, in your best 
judgment. 
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A. I would imagine it would be less than six feet 
from the ground to the bottom of this dump ear 
body, and the distance from the rail would be less. 
It would be less the thickness of the tie plus the 
rail on top of it. That would be perhaps a foot 
less so less than five feet from the top of the rail 
to the bottom of the car body. These are estimates 
now. I don’t know exactly. 

Q. Do I understand it correctly that when the 
door is in a horizontal position it would be about 
four feet, you say, down to the rails, or five feet? 

A. No, it would be between five and six feet. 

@. Five and six feet. Thank you. 

How far, again, is the first-aid station from 
where this accident occurred? Give it to us in city 
blocks. 

A. Well, it would be at least three city blocks, 
J would say. 

Q. When you observed Mr. Eastman after the 
accident, did you observe any eye changes? 

A. No, not particularly. 

Q. Did you look for any? 

A. Well, yes, not specifically, but I observed his 
whole condition in a glance. [51] 

Q. Did you notice that his face was flushed? 

A. No, it was not flushed. 

Q. Did vou notice that his speech was at all in- 
coherent ? 

A. Oh, no; no, it was not. 

Q. Are you the immediate supervisor to Mr. 
Eastman, or were vou? 
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A. I don’t know just how you mean that, but 
IT was—the only supervisor that had control of these 
men was Foreman Carl Wood. I was lead workman 
delegated to lead and direct these men in this opera: 
tion. 


Mr. Sahlstrom: Your witness. 


Cross Examination 


By My. Gearin: 

Q. Mr. Lambert, how long did it take you, can 
you tell us, from the time you went under the side 
of the car with that pick handle to work on the arm 
until the time the door came down? 

A. <A matter of a minnte or not to exceed two 
minutes or something like that; a very short time. 

@. Where was Mr. Eastman the last time that 
vou saw him before you went under? 

A. He was standing beside Mr. MacGregor well 
in the clear of this car. 

Mr. Gearm: I have no further questions. [52] 

Mr. Sahlstrom: No further questions. Thank 
vou. 

The Court: That is all. 


(Witness excused.) [53] 


AUSTIN E. BARKER 


a witness produecd in behalf of Plaintiff, having 

been first duly sworn, was examined and testified 
t ? 

as follows: 
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Direct Examination 

By Mr. Sahlstrom: 

State your full name, please. 

A. Austin E. Barker. 

Q. And your address? 

A. 988 West Third, Eugene. 

Q. Where are you employed? 

A 

Q 

Q. 


& 


Southern Pacific Company. 
In what capacity? A. Carman. 
How long have you been employed by the 
Southern Pacific Company ? 
A. Since 1928. 
Q. You are employed in Eugene at the present 
time in the repair yards? 
A. At the present time, yes. 
Q. On October 16 of 1952 were you employed in 


the Eugene yards? ie Ses, Sir 

Q. Of the Southern Pacific Company? 

A. Yes. 

Q. What was your job at that time? [54] 

A. Carman. 

@. Carman, and do you have any particular 
classification as a mill man or as an upholsterer or 
as a car inspector? A. Not at that time. 

Q. Do you at this time? A. No, sir. 

Q@. Were you acquainted with Eric Gunner East- 
man, the deceased ? A. Yes, sir. 


Q. How long had you known him? 

A. I don’t know exactly. 

Q. Approximately, to your best judgment? 
The Court: Was it more than five vears? 
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The Witness: Yes. 

The Court: Proceed. 

Q. (By Mr. Sahlstrom): You had worked with 
Mr. Eastman there in the repair yards; had you 
not? A. Not with him, no. 

Q. You had worked on the same crew; had you 
not? 

A. Do you mean on that particular job? 

Q. No, you worked on the same crew of men 
with My. Eastman; did you not? You were all ear- 
men ? A. Yes. 

Q. On October 16, 1952, and prior thereto you 
were working on various kinds of cars there in the 
yard, were you not? A. Yes, sir. [55] 

Q. Those cars came from other states and went 
from Eugene to other states, other different states, 


didn’t they? A. Yes, sir. 
@. You worked upon all kinds of different cars, 
didn't you? A eS site 


Q. Prior to October of 1952 had vou ever worked 
upon a Clark type of western dump? 

A. What was the question again? 

Q. Prior to October 16th of 1952 had you ever 
worked upon a Clark type of western dump ear? 

A. I don’t know whether I had or not. 

@. Do you think you did, or didn’t you? 

Mr. Gearin: He said he didn’t know. 

The Witness: I don’t know whether—there ain’t 
very many of them come through. 


Q. (By Mr. Sahlstrom): On this particular day 
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what time did you start your work day, what time? 

A. Seven-thitty. 

Q. What is your best Judgment as to the time 
this accident happened? 

A. J don’t know exactly. I didn’t look at my 
watch or anything. 

Q. Can you tell us approximately ? 

A. Oh, around 8:30 to 9:00 o’clock, T imagine. 

Q. At the time of the accident, prior thereto you 
had been [56] working on this dump ear with Mr. 
MaeGregor, hadn’t you? A. What is that? 

Q. Prior to the accident you had been working 
on this dump ear with Mr. MacGregor, hadn’t you? 

A. I don’t understand the question yet. 

(Last question read by reporter.) 

The Witness: Yes. 

Q. (By Mr. Sahlistrom): You know Mr. Mac- 
Gregor, don’t you? A. Yes. 

Q. Tell us exactly what your understanding was 
as to what you were supposed to do with this par- 
ticwlar dump car? 

A. We went down there to find out what was 
the matter with it. 

@. Who was it that hooked the air up to this 
dump ear? A. I did. 

Q. Just the two of vou, you and Mr. MacGregor 
were working on this car at first; is that right? 

A. That is right. 

@. What was your purpose in hooking up the 
air to the car? 

fa lehade bad order dumps’ on it. 
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Q. You were trying to dump the car? 

A. Right. 

Q. With what success? 

A. We didn’t have any success. 

Q. Why not? 

A. Because it didn’t dump night. [57] 

Q. Did you apply the levers yourself that would 
make this car dump after the air was hooked up? 

A, “Yessir: 

Q. How far through this dumping operation 
would the car go? 

A. As I remember, it didn’t go at all. 

Q@. Who was it that opened the door locks on 


the south side of the car? A. I don’t remember. 
Q. Would it have been either you or Mr. Mac- 
Gregor? A. Yes, sir. 


Q. Do you know of your own knowledge whether 
or not one of the door locks on the south side of 
that dump car had been burned off ? 

A. I didn’t notice it. 

Q. Did you look? A. What is that? 

Q. Did you look to see if it had been burned off? 

A. No, sir. 

Q. Did you know that the door locks on the 
south side of that ear were either burned off or in 
an open position prior to manipulation by Mr. Lam- 
bert of the dumping mechanism? 


A. It was in an open position. 

Q. What? 

A. The lock was in an open position. 

Q. Did you know that at that time? A. Yes 
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Q. How did you know that? 

A. Well, the door was down a little. 

Q. You knew after the door fell they had to be 
in open position? ne No, 

Q. Well, then, how did you know that those 
locks were in open position? 

A. Because the door was down a little pit. 

Q. I beg your pardon? 

A. The door was open just a little bit. 

Q. A little bit. In other words, the door was 
open over a little bit, you mean, from the car itself? 

A. Just a lttle when we started. 

Q. So that if there was some manipulation the 
gravity would eause the door to come down; is that 
what you mean? 

A. Before we started to work it, vou mean? 

Q. No, after you started working. 

A. After we started working it, yes. 

Q. You are not acquainted with the particular 


mechanism of this car, are you? A. No, sir. 
Q. That is why you called Mr. Lambert over, 
isn’t it? Peebhat 1s rieht, 


Q. Who was it that turned the pistons on the 
end of this [59] dump ear so that the ear would 
dump ? A. Myx. MacGregor and I. 

Q. Did it take two men for the job? 

A. Should be, yes. 

®. ‘Tell the jury how you did that. 

A. Took that pin out and swung the piston 
around. 

Q. In other words, the piston on the end of the 
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ear hooked up with rubber hoses so that two men 
could pick the piston up and turn it to either side; 
is that what you mean? 

A. No, sir, take a pin out and swing it around, 
just swing it. 

Q. You have to take the pin out first and then 
swing it around? A. Yes. 

Q. If you swing it around, then is there some 
portion of that piston that has a ram that comes 
out of it when the air is hooked up with it that 
forces the door open? 

A. It forces out, yes. 

Q. That is what forces the door open, isn’t it? 

A. Yes, sir. 

Mr. Sahlstrom: TI would lke to have these pre- 
sented to the witness. 


(Photographs presented to the witness.) 


Q. At the very bottom of that series of photo- 
eraphs, Mr. Barker, the very bottom of that group, 
there are some small [60] photographs to illustrate 
the end of the car where the piston is. If you find 
a photograph there show the jury where the piston 
is that you have referred to in your testimony. 

A. Right here, above this pin here, swinging 
around. (Indieating.) 

Q. What portion of that piston is it that forces 
the door open? 

A. This is it right here. (Indicating). 

Q. When Mr. Lambert was under the car where 
were you? 

A. T was on the opposite side of the car. 
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Q. Geographically, that would be over on the 
north side; is that right? A. Yes. 

Q. At that time when Mr. Lambert was under 
the car the air was still hooked up with the dump 
car; was it not? ae No, sir 

Q. It was still hooked up with it, was it not? 

A. There wasn’t no air in it. 

Q. Was the air hose hooked up with the dump ear? 

A. I disconnected it, but I wouldn't say whether 
it was right then or just after. No, it was discon- 
nected then. 

Q. 1 beg your pardon? 

A. It was disconnected then. 

Mr. Gearin: You mean when hir. Lambert was 
under the car? 

The Witness: Yes. [61] 

Mr. Sahblstrom: Q. Prior to that time had you 
been manipulating the levers on the end of the ear 
that make the air go into the car to dump the ear? 
Had you been doing that? 

A. Before that, before we was taking the air 
out, yes. 

@. That is one of the first things you did there, 
was to hook the air up with the car; isn’t that 
right ? A. The first thing, yes. 

Q. Then you worked those levers back and forth 
to try and make the air vo into the car and dump 


the ear; isn’t that right? we hats eshte 
Q. So there was air in the car then; was there 
not? A. At one time, yes. 


Q. You did not see this accident happen, did 
you? A. No, sir. 
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Did you see Mr. Eastman after the accident? 
Yes, sir. 
Where was he when you fivst saw him? 
He was kind of laying on the ground. 
Did you help him up to his feet? 
No, sir. 
Who did that? 
Well, Mr. MacGregor had his hand on him, 
I don’t know how much he helped him. 

@. You heard the door drop; then you came 
around the car; is that right? [62] 

A. That is right. 

Q. You were surprised to hear the door drop; 
is that right? A. Yes. 

@. When you got over there the door had al- 
ready come down and hit him on the head? 

A. That is right. 

Q. That is the first you knew about that? 

A. That is when I first 
Q. To your knowledge, was the dump car 


v 


>OPOPOPOS 


coupled with the flanger car? 

A. No, sir, it was not coupled. 

@. Were the air hoses hooked up with the 
fame er Gas? Ay No, six 

Q. What is your best judgment as to how far 
away the flanger car was from the end of the dump 
ear at the time of the accident? 

A. Well, we had been walking through there, 
but T don"t know exactly how far. 

Q. Would you say two or three feet or there- 
abouts ? 


Southern Pacific Company 79 


(Testimony of Austin E. Barker.) 

A. Oh, around that, I imagine, plenty of room 
for a man to walk through. 

Q. Was there any blue flag placed at either end 
of that dump car before you started to work on it? 

A. The track was flagged. 

Q. How far away were those flags from the 
dump car, approximately ? 

A. Oh, I don’t really know. [63] 

@. You mean the entire track No. 15 for its en- 
tire whole length was flagged; is that what you 
mean ? A. Yes, that is what I mean. 

Q. By the blue flag? 

A. It had a flag on it, yes. 

@. Did you see the flag? A. Yes. 

Q. Were there any flags right immediately neo 
the dump car? 

A. Not right close to it I don’t suppose. 

Q. The only flags that you know about were 


the ones—— A. On the track. 
Q. that are on the end of the track; is that 
right ? emelnat is richt. 


Q. How long are those tracks at that point, 
approximately, in city blocks? 

A. Oh, I don’t know how long they are. 

Q. In your best judgment, how many blocks 
would it be? 

A. Oh, that is hard to guess. I would say 700 
feet, seven or eight hundred feet. 

Q. Did you observe any barricade or other 
blocking-off of this particular dump car? 

A. This particular one? 


80 Teresa EH. Hastman vs. 


(Testimony of Austin E. Barker.) 


Q. Yes. Jae ING, Sine. 

Q. The area was not blocked off or marked off 
by flags? [64] A. No, sir. 

Q. Had you seen Eastman working on _ the 
flanger car? A. No, sir. 


Q. You do not know what kind of work he was 
doing on the flanger car? 

Ae No, sit, iidemiot: 

Q. You know he was working on the flanger 
car, don’t you? 

A. No, I didn’t even know if he was working 
on it. 

@. Did you eall the doctor after Mr. Eastman 
‘Wels enue! A. No, sir. 

@. Are you aware of the company rule No. 4225? 

Mr. Gearin: That is immaterial. 

The Witness: No, sir, I am not aware of it. 

Mr. Sahlstrom: Q. You have read your safety 
rules; have you not? A. Yes, sir. 

©. Do you recall that particular rule? 

uy NG, 1 doaior. 

The Court: I think it would be quite difficult 
for a person to remember 4,000 rules. You had bet- 
ter read the rule to him. 

@. Yes, your Honor. I think Mr. Gearin has the 
same rule book, your Honor. 

The Court: I do not understand the relevancy. 
‘Vould von mind telling me? [65] 

Mr. Gearin: Yes, your Honor, company rule No. 
4225 requires that in the event of accident that a 
company surgeon 
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MiesCourt. No, no. 

My. Gearin: I will read the rule to your Honor, 

The Court: I know the rule, I am looking at it. 
\re you going to have testimony here by a physi- 
ian to the effect that if they had called a physician 
ry surgeon this man would be alive? 

Mr. Sahlstrom: No, we are not going to have a 
yhysician here. 

The Court: The objection is sustained. Do not 
nswer the question. If you bring on testimony of 
hat kind we will let you go ahead. We are not 
rong to let you inject this kind of thing in this 
rial. Proceed with vour next question. 

Mr. Sahlstrom: Your witness. 

Cross Examination 
By Mr. Gearin: 

Q. Mr. Barker, while you were out there manip- 
lating the valves for the air mechanism did you 
rive any warning to Mr. Eastman? 

A. Yes, sir. 

Q@. What did you tell him? 

A. J told him, “You better get back out of the 
wavy. You might get hurt.’’ 

Mr. Sahistrom: Your Honor, we object to that 
question and [66] ask that the answer be stricken 
for the reason that it is too remote in time. This 
is prior to the accident time. 

The Court: Read the question. 

(Last question read.) 


The Court: How long was that before the acci- 
dent? 
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The Witness: Oh, that was—I couldn’t say ex- 
actly; a few minutes though. 

The Court: Was it less than 15 minutes? 

The Witness: Oh, yes, I would say so. 

The Court: The motion is denied, and the wit- 
ness may be permitted to answer. 

Mr. Sahlstrom: He has answered, your Honor. 
The witness has answered. 

The Court: I did not hear the answer. 

(Last answer read.) 

Mr. Gearin: I have no further questions, your 
Honor. 

Redirect Examination 
By Mr. Sahlstrom: 

Q. Mr. Barker, when you were operating those 
levers to try and dump that car that was some time 
before Mr. Lambert came along; isn’t that right? 

A. Yes. 

Q. And after a time you could not dump the 
ear, and then you got Mr. Lambert to come over 
and help; is that right? A. Yes. [67] 

Q. So when you gave this warning to Mr. East- 
man that was when you were operating the valves 
some time before; was it not? 

An Phares reat, 

Q. You gave no warning to Mr. Eastman at all 
at the time Mr. Lambert was under the car and 
was trying to bring this door down, did you? 

AN Op Sin, 

Mr. Sahlstrom: No further questions. 

Mr. Gearin: @. Yon were way on the other side 
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of the car, I take it? A. Yes. 
Mr. Gearin: I have nothing further. 
Mr. Sahlstrom: No further questions. 
(Witness excused.) 


The Court: Ladies and gentlemen, we will take a 
10-minute recess. 


(Jury retired for recess.) 


(Thereupon, the following proceedings were 
had out of the presence of the jury:) 


The Court: On the basis of your representation 
that you will have no medical testimony to show 
causal connection between failure to comply with 
rule 4225 on the death of the decedent, Eric 
Gunner Eastman, I am withdrawing contentions 
10 and 11. If you offer to bring in medical testi- 
mony showing the relationship, of course, I will let 
that testimony come In. [68] 

Mr. Sahlstrom: J would like to have the right 
to reserve that point Jater on in the trial. 

The Court: Yes, you may do that. 

Mr. Sahlstrom: I may bring him up later on, 
your Honor. 

The Court: [ was going to say you might need 
a different tvpe of pleading. That would not be 
involved in this lawsuit. Is that not a separate 
eause of action based upon negligence of the com- 
pany in failing to provide adequate medical care? 

Mr. Sahlstrom: That is one point, vour Honor. 
The other point would have been that his conscious 
pain would have been reduecd had a deetor heen 
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called. His conscious pain and suffering would have 
been reduced had a doctor been called. 

The Court: It is quite remote, and the testimony 
so far from the witnesses whom you have called 
indicates that none of them felt that he was seri- 
ously injured, neither of these two witnesses. We will 
reserve the point and take our recess for 10 minutes. 

(Recess. ) 


CARL M. WOOD 
a witness produeed in behalf of Plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 
Direct Examimation 
By Mr. Sahlstrom: 
State your full name, please. 
Carl Myron Wood. 
Where do you live? 
Eugene, Oregon. 
By whom are you employed ? 
Southern Pacific. 
How long have you been employed by South- 
ern Teast Company ? 
Nearly 21 years. 
What is your present capacity ? 
Car foreman. 
What do vour duties consist of ? 
Supervising freight repairs, Eugene shop. 
On October 16, 1952, what was your job at 
aan time ? A. Relief outfit foreman. 
@. You have had a raise, then? 
A. Nota raise: just a different position. 


OPOPOoPO 
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Q. More authority? 

A. No, the authority is about the same. 

Q. Where is the mill located where Mr. Hastman 
worked; where is that located? [70] 

A. Just about the center of the car shop shed 
on—adjacent to Track 18. 

Q. What kind of equipment is located in that 
particular mill where Eastman worked ? 

A. Electric-powered saws and, let’s see, there 
iS a Joiner, ripsaw, cutoff saw, and band saw. 

Q. And his job was pretty well established, was 
it not? He worked in that mill pretty much of the 
tine; isn’t that right? 

A. Yes, and also he was on other jobs when his 
time was not fully oceupied as a mill man. 

Q@. He would go ont, for example, and work in 
the repair yard; is that right, work on cars? 

A. Yes. 

(. He worked on all kinds of cars, all types? 

A. Yes, I would say all kinds and types. 

Q. On October 16, 1952, and just prior thereto 
his duties at that time were to work on all types of 
ears, isn’t that correct? A. Yes. 

Mr. Gearin: You are speaking of Mr. Eastman, 
are vou? 

My. Sahistrom: Yes, Mr. Eastman. 

The Witness: Along with his mill work. 

Q. That and the mill work, too, isn’t that right ? 

A. Yes, sir. 


Q. And those cars came from out of the state, 
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came to Eugene, and went to other states, isn’t that 
right? A. Yes, sir. 

Q. As a mill man, he is somewhat of a carpen- 
ter; isn’t that correct? A. Yes. 

Q. For example, he would have to do some work 
in the mill, then walk out to some of the cars, re- 
pair the seats and upholstering, and ‘so forth, is 
that right? A. Yes, sir. 

@. Where would these materials that he would 
have to use in connection with these car repairs be 
located ? 

A. Specifically what materials do you mean, 
lumber ? 


@. For example, if he had to have lumber of 
some other decking for a car, where was that ma- 
terial kept? 

A. Lumber is kept directly across from the mill 
in a storage—we have a storage there. 

Q. Where would his tools be kept? 

A. Usually his tools are kept in a drawer in the 
mill. 

Q. Then if he, for example, were working on a 
ear out on Track No. 15 he may have to go back to 
the mill to get some lumber, some supplies, some 
tools, go back and forth; isn’t that right? 

A. Verv possibly, yes. [72] 

Q. But his particular job 1s more or less estab- 
lished there in the mill, was it not? 

A. Yes, he was listed as a ml man. 

Q. Tt was not neeessary for von to tell him 
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every day what to do because his job was estab- 
lished ? A. Correct. 

Q. I suppose on occasions you would have, 
though, to refer to some particular work that you 
wanter to have him work on; is that right? 

A. Yes, my 

Q. That would be your job 

Mr. Gearin: Let him finish first. 

The Witness: The job might require one or two 
days to be working in conjunction with his mill 
work. 

Mr. Sahlstrom: Q. He may be working out in 
the yard on one car for two days? 

A. Possibly, yes. 

Q. Then again he might work in the mill for 
perhaps a week without going out to the yard at all, 
is that right? 

A. Yes, if there was a lot of yard work to be 
done. 

Q@. But if he was working in the mill he would 
still be working on materials for repairing these 
cars; isn’t that also correct? 

A. Yes, usually. 

Q. Do you know who it was that gave some in- 
struction or [73] direction to Mr. Eastman to work 
on this particular flanger car that he was working 
on the day of the accident? 

A. Yes, it was me. 

Q. Do you know about when it was that vou 
had talked to him about working on the flanger 
car? 
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A. Not the exact day. It was a few days previ- 
ous, maybe one day previous. 

Q. A few days previous to the accident or maybe 
one day? A. Yes. 

Q. So the day of the accident, why, be knew 
pretty well what he had to do that day? 

An esac. 

Q. When you talked to him about that, you did 
not specify any particular time he had to work on 
this flanger car, did you? A. No. 

Q. But he could do it more or less with his work- 
ing with other work, with his other activities; is 
that what vou mean? 

A. Yes, when his mill work was caught up, he 
eould work on the other ear. 

Q. I suppose, then, it was your intention that if 
he had some work to do on this flanger car he would 
do that, and if he had some work that came up sud- 
denly in the mill he would do that, too, wouldn’t 
he? [74] AW Yessir: 

. Do you know what kind of job that had to 
he done to this particular flanger, what it was he 
had to do ont there? A. Yes, I do. 

Q. What was it? 

A. Well, the flanger had to have the seats moved 
from one side to the other, and this is for better 
operation of the flanger. 

Q. Do vou know what kind of material he would 
have to use in connection with that work in the 
flanger car? 

e Oh, t could estimates tor voles. 
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Q. He would have to use lumber, would he? 

A. There would be some lumber involved in mak- 
ng brackets for the seats. 

Q. Would he have to do work on that lumber in 
he mill, for example, too, using the power saws or 
omething like that? A. Very doubtful. 

Q. But be might have to? 

A. He might, yes. 

Q. At least, that is where the tools were kent, 
ind if he had some work to do on this lumber for a 
‘ar to fit a piece of lumber into that particular car 
ie would have to go back to the mill, wouldn’t he? 

A. Yes, if it were necessary. [75] 

Q. That would be in his discretion, would it not, 
‘o determine whether he should go back to the mill, 
yack to the flanger car, and so forth? AD Ves. 

Q. He would not have to come and ask vou about 
hat, would he? 

A. Not unless he ran into something that he 
needed information on that he would ask me. 

Q. If he had some problem that came up, he 
would come and see you about it? 


A. Correct. 

@. You did not see this accident happen, did 
vou? A. No, I did not. 

Q. You saw Mr. Eastman after the accident, 
though, didn’t vou? AS I did: 


Q. Where was it you first saw him? 

A. In the Master Car Repairs Office. 

Q@. What direction is that from where those 
Piruichian dump and flanger cars were lneated, ve~ 
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graphical direction ? A. Geographical ? 

Q. Not railway. 

A. Well, it would be westerly, I would say, to- 
ward Portland. 

Q. West toward Portland? About how far was 
that away from the dump ear and the flanger car? 

A. Well, I would estimate about three blocks, 
two or three blocks. It might be around there. 

Q@. Then how far is it from your office, then, 
over to this hospital unit or this first-aid unit that 
he was being taken to? 

A. Did you say from my office? 

Q. Yes. 


A. J was not at my office when I saw Mr. East- 


Q. Oh, where were you? 
A. J was at the Master Car Repairer’s Office. 
@. Then how far is it from that point on to this 
hospital unit? 
A. Oh, I would say maybe two blocks, estimate. 
Q. When you saw Mr. Eastman for the first 
time, he was walking with Mr. Lambert; is that 


correct? A. Yes, sir. 

Q. Did you notice any blood in his hair and on 
his head ? Ae Nota trian, 

Q. Some time afterwards did you? 

A. Yes, I asked to inspect his injury. 

Q. Where was that? Where did that take place? 

A. Outside the Master Car Repairer’s office. 

Q. What did you observe? 


A. Do you want me to deseribe the injury ? 


Southern Pacific Company 91 


(Testimony of Carl M. Wood.) 

Q. Yes, if you will. [77] 

me Vi aliteikere seemed to be just a small cut, I 
would judge an inch and a half long, on the top 
portion of his head. There was very little blood, 
and it didn’t seem to amount to very much. 

@. Up in the frontal lobe of the head; is that 
what you mean? 


A. I would say about in here is where [ observed 


Q. About in the middle of the head? 
A. Yes, a little back from 
Q. The top? A. Yes. 
Q. You have seen this particular dump ear that 
caused this injury, have you not? 
Yes, sir. 


A 

Q. Can you estimate for us or give us your best 
judgment as to how much the weight of the door 
that dropped down would be? 

A. J would hesitate to estimate. If IT had 

@. Give us your best judgment about it. 


A. Between two and three thousand pounds; 
ton and a half about. 

Q. After you saw Mr. Eastman did you walk 
over with him to the first-aid station? 
No, I did not. 
You just observed him walk over there? [78] 
Pardon? 
You observed him walk over there, though? 


> OPOop> 


He started out toward the hospital, emer- 
gency. 
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Q. About what time was it that you first saw 
Ma. Eastman directly after the accident? 

A. About 9:00 o’clock in the morning. 

Q. Then what time was it when you next saw 
him ? A. Oh, about 9:45. 

Q. Where was that? 

A. At the emergency hospital. 

@. What was the occasion for your going over 
there at that time? 

A. The nurse had phoned over and asked for 
either 

Q. Well, you cannot say what she said. It was 
your understanding that you should go over there; 
is that right? A. Yes. 

@. When you went over there, what did you ob- 
serve as to Mr. Eastman’s condition ? 

A. Well, Mr. Eastman was sitting on a bench 
just inside the door of the emergency hospital, and 
he appeared—he did not appear to understand any- 
thing you said to him, and he was talking incoher- 
ently, and he was in a more or less relaxed position 
sitting a httle sideways. 

Q. Was his face flushed ? 

A. I did not notice. I couldn’t say. [79] 

Q. That was at 9:45 about? 

A. Approximately, yes. 

Q. Did he make any expressions of pain at that 
time? A. No. 

q). At some later time did he? 

A. 1 didn’t see him later, much later after that. 

@. hee vour pardon? 
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A. I didn’t see him much later after that, only 
a few minutes until the ambulance came. 

Q. Did you call the ambulance ? 

A. No, the nurse called it; the nurse did. 

@. Do you know what time the ambulance was 
called ? 

A. Approximately 10:00 o’clock is the best I 


could say. 
Q. Did you help Mr. Eastman into the ambu- 
lance ? A. No, I did not. 


Q. Why not? 

A. Well, there was an ambulance driver and at- 
tendant to take care of him. 

Q. Was he unconscious at that time? 

A. No, not unconscious. 

Q. Had he suffered a convulsion at that time? 

My. Gearin: I think the witness is incompetent 
to testify if he knows what a convulsion is. 

Mr. Sahistrom: Q. Do you know of your own 
knowledge whether or not Mr. Eastman had suf- 
fered a convulsion prior to going to the hospital? 

ie No, £ dont. 

Q. Would vou recognize a convulsion if you 
saw one? A. I don’t know. 

Q. You knew his speech was incoherent ? 

A. Yes, at that time. 

Q. And you noticed that, and did you notice 
eye changes at all? 

A. I did not notice eye changes at all. 

Q. Did you look for them specifically or just 
didn’t happen to notice them? 
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A. I did not look specific. 

Q. What is your best judgment now as to the 
time when Mr. Eastman left in the ambulance for 
the hospital. 

A. I said about 10:00 o’elock. 

Q. Did you stay with him all that time from 
1:45 until 10:00 o’elock? 

Until the ambulance came? 

Ries ay es. 

Was he walking about the office? 

No, he remained sitting on the bench. 

Was he covered by a blanket? 

No, he was in a half-sitting position. 

Did he indicate to you that he wanted to go 
ne to work? [81] 

A. Right at that time? 

Q. Well, at any time. A. Yes, he did. 

@. When was that? 


A. When Mr. Lambert brought him to me near 
Mr. Stoekton’s office before he was sent to the nurse. 

Q. He wanted to go back to the flanger car and 
vo to work? A. He did. 

My. Sahlstrom: Your witness. 


.O POP OOP 


Cross Examination 
ya hin. Gearin: 
Q. Was at any time Mr. Eastman assigned to do 
any work in connection with the dump ear? 
A. Not while under mv supervision. 
Q. Specifically, on the day he was hired, was he, 
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as far as you know, assigned to do any work on the 
dump car? A. No. 

Q. When you first saw Mr. Eastman when he 
was with Mr. Lambert what was his physical ap- 
pearance ? 

A. He appeared physically okeh. 

Q. What is the purpose of a blue flag around 
railroad cars? 

A. Well, to protect workmen that are working 
on or about ears. 

Q. From what? [82] 

A. From any—from switching in against cars 
or working on them. 

Mr. Sahlstrom: May it please the Court, this is 
improper cross examination, beyond the scope of 
the direct examination. 

Mr. Gearin: I understand that, your Honor. It 
is only for the sake of saving time. T would like 
to make the witness my own witness for this par- 
ticular limited purpose. 

The Court: Proceed. 

Mr. Gearin: Q. What is Track 15 used for? 

A. For repair of cars. 

Q. What, if anything, do they have around there 
for any protection that they have on Track 15 
against switching engines or other engines? 

A. On No. 15 track instead of a blue flag we 
use the proper red flag, and the switch is locked 
with the ear department locks so they cannot get 
im with an engine. 

Q. In other words, there is no danger at all 
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from any moving equipment getting in there to 
bother a car where these men are working ? 

A. Correct. 

Mr. Gearin: I have nothing further. [83] 


Redirect Examination 
By My. Sahlstrom: 

Q. Mr. Wood, do you know what the blue flag 
rule is? A. Yes, Rule 26. 

Q@. Do you have a copy of your agreement with 
you that sets forth the blue flag rule? 

A. No, I do not have it with me. 

Q. Do you know if it is stated in this motor 
ear and power department agreement? 

A. Yes. 

Q. Do you know what the blue flag agreement is 
in this book, the company rule? 

The Court: He says Rule 26. 

Mr. Sahlstvom: Within Rule 26 of the Interstate 
Commeree Commission, but is it also in this par- 
tHeular working agreement? 

The Witness: IT beheve it is. I couldn’t swear to 
it without looking in the book. 

@. Could vou leeate it? 

A. Tf think I could. 

The Court: TI do not understand the relevancy 
of the blue flag rule. 

(Discussion hetween Court and counsel.) 

The Court: Tet us do the argning a little later. 
Are you going to have a witness on the blue flag? 

Mr. Sahlstrom: Yes. vour Honor. 
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The Court: Do you know where the blue flag 
provision 1s? 

The Witness: This is not a company rule here. 
This is the union agreement, is all this is. This is 
protection of employees according to the union 
agreement with the company. It is stated all 
throughout 

Mr. Sahlstrom: It is in your “48 rule, the red 
book that Mr. Gearin has. 

The Court: I still do not understand the rele- 
vaney, Mr. Sahlstrom. Are you contending that Mr. 
Eastman did not know that people were working 
on this dump car? 

Mr. Sahlstrom: Our position is, your Honor, 
that Mr. Eastman did not know of the particular 
dangers of this particular car and that they were 
trying to dump the car at that time and that we 
will have experts here on proper railway practice 
for having blocked off the car before working on 
the ear. 

The Court: Are those experts who say that if a 
man who knows people are working on a ear, that 
they should have a blue flag anyhow? 

My. Sahlistrom: Yes, sir; it is absolutely posi- 
tive. They must have a blue flag anyway. It is 
very important. 

The Witness: J think that this is incorporated 
with the company Rule No. 4211. [85] 

Mr. Sahlstrom: Q. Is the blue flag rule given 
there by itself? 

A. Yes, it is included in this rule. 
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The Court: Let us hear it. 

The Witness: Do you want it complete? 

The Court: How long is it? 

The Witness: Oh, about a page, I guess. 

The Court: Are you offering that, Mr. Sahl- 
strom ? 

Mr. Sahlstrom: I would like to have the rule 
read, your Honor, if we may. 

The Court: Go ahead; read it. 

The Witness: Do you want me to read 4211? 

The Court: Yes. 

(Witness then read Rule No. 4211.) 

The Court: All right. He has read it. Do you 
want to ask him any further questions? 

Mr. Sahlstrom: I believe Mr. Gearin was ask- 
ing this question, your Honor. I have not started 
redirect, your Honor. 

The Court: I think you have. You were the one 
asking him these questions at least. Mr. Gearin had 
finished. 

Mr. Sahlstrom: I thought he had asked the first 
question. I will proceed. 

Q. Do you know of vour knowledge if at the 
time of this accident and at this particular location 
any blue flags had [86] been placed on the Track 
No. 15? 

A. Well, the proper red flags were in place, 
yes. 
Q. Well, a red flag was placed? 

A. This is a repair track, you understand, where 
the red flag is required. 
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Q. The question was: Was any blue flag placed 
on Track 15? A. No. 

Q. Prior to the accident? 

A. Not blue flags. 

Q. You heard Mr. Barker testify, or Mr. Lam- 
bert testify that a flag was placed about 700 feet 
up the track from the scene of the accident; is that 
about right ? 

A. Well, that is the opposite end of the track. 
It is locked and flagged, also. 

Q. That is the only flag that you know that was 
located at that particular location ? A. No. 

Q. What? 

A. No. There was one at the end, the same end 
on which the car was located, too. It is a—the 
track was locked and flagged on both ends, both 
ends of the track. 

@. Approximately how far in feet from this 
particular car were those flags placed? 

Well, one flag about 50 feet. [87] 

That was the end of the track? 

Yes. 

And which end? 

The Eugene end, east end. 

That would be on the east end, and the other 
flag on the west end of the track, how far away 
was that? 

A. About 700 feet, estimate. 

Q. That is just a red fiag? 

A. Yes, it is. 

My. Sahlstrom: No further qnestions. 
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Recross Examination 
Gy Mr. Gearin: 
Q. Were the switches locked on both ends of 
this dump car and the flanger car? 


A. Yes, sir. 

Q. I mean on the track, at both ends of the 
track? A. Both ends of the track. 

@. Is it possible under those circumstances to 
couple onto those cars? A Nowsir, 


Mr. Gearin: Nothing further, your Honor. 
Mr. Sahlstrom: That is all. 
(Witness excused.) [88] 


BRUCE MacGREGOR 
a witness produced in behalf of plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 
Direct Examination 
By Mr. Peterson: 

Q. Your name is Bruce MacGregor? 

A. Yes; that is right. 

Q. Mr. MacGregor, now do I speak loud enough 
so that you can hear me? A. That is right. 
How old are you, Mr. MacGregor? 

JT am 64 years old. 

Are you married ? A. Yes, sir. 

By whom are you presently employed? 
Southern Pacific. 

How long have you worked for the Southern 
eave Company ? 

A. Twenty—going on 27 vears. 
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Q. Mr. MacGregor, during the time that you 
have worked for the railroad company how long or 
what kind of jobs have you had? 

A. Well, I am mostly cooking and dishwashing. 

Q. Cooking and dishwashing? 

A. Well, yes, I do everything. I am a cook and 
relief outfit. 

Q. Are you doing that in Eugene today? [89] 

A. Not today. 

Q. I mean now and the last week, the week he- 
fore that? 

Whenever it goes out I do that, emergency. 
What is your job classification ? 

I am classed as a car repairman. 

A ear repairman? Ae ee Ehaias me lite 
But vou actually work as a relief cook? 
That is right. 

Mr. MacGregor, how long have you worked 
in Eugene? Ay All of it. 

Q. All of the 27 vears? A. That is right. 

@. In all of those 27 vears have you worked as 
relief cook but under the job classification of re- 
pairman ? 

A. No, I wasn't. At one time I was on a crane 
working on a relief outfit. Then about 16 or 17 
vears ago I was put in as a cook. 

Q. Myr. MacGregor, during the time over the 
vears that you have worked vou have become very 
familiar with the yards at Eugene; have vou not, 
the railroad vards? 


OPOOPrOor 
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T didn’t ever inspect it much. 

Q. Well, you know where the yards are and you 
see them all the time, you are around in the yards; 
are you not? [90] 

A. Are you referring to the yards or the repair 
track? 

Q. Let us take both of them; let us take the 
repair track. 

A. Well, I am familiar with the repair track, 
yes. 

Q. Where is the mill room in connection with 
the repair track? 

A. Where was the mill from what? 

Q. Where is the mill room from the repair 
track ? 

A, You mean any repair track that is there? 

Q. Let us take from repair track 15. 

A. Well, now, 1f you wanted to know just where 
the location of 15 is, it would be, I would say, not 
over 50 feet from the mill room. 

Q. Whieh direction does the Track No. 15 run? 

A. Well, T suppose geographically then, well, 
that would be east and west. 

Q. East and west? A. Yes. 

Q. Track 15 runs then east and west, and about 
how long is Track No. 15 in point of feet? 

A. T would say 800 feet. 

Oo, Eacht hundreds ec? ees: 

Q. Is Track 15 used as a repair track all the 
time? A. No. 

Q. What is it generally used for? 


Southern Pacific Company 103 


(Testimony of Bruce MacGregor.) 

A. Well, it is used for different things. It is 
used for, [91] just like we were working that day 
and dumping these cars at the lower end and then 
for overload or just a—— 

Q. Just a spare track? 

A. For overload and then to store material that 
comes in from the other end on that. 

Q. Mr. MacGregor, did you know Eric Gunner 
Eastman ? 

He was a good friend of mine, yes, sir. 
Did he have a nickname? 

Yes, we called him Ole. 

Ole Eastman? A. That is right. 
Did he speak with an accent? 

*, Gearin: This is immaterial. 

Well, a wee bit, yes. 

He was Swedish; was he not? 

What? 

r. Gearin: This is immaterial. 

r. Peterson: IJ will ask the question. It really 
is immaterial. 

The Court: What are you trying to show by 
that? 

Mr. Peterson: I want to show his earning ¢a- 
pacity and the kind of work that he did which in- 
volves his person and character of Mr. Eastman, 
the deeedent. 

The Court: You mean that it is harder for a 
man to get a job if he has a Swedish accent? [92] 

Mr. Peterson: Not because of a Swedish accent 
but because he might have some difficulty, it is part 
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of the thing that the jury may consider as to his 
earning capacity. J will withdraw the question. Ob- 
jection was made to it. 

Q. Mr. MacGregor, how long had you known 
Mr. Eastman prior to October 16th? 

A. Oh, 24, 25 years. 

Q. Had you worked with him? 

A. At one time I have, yes, and then I worked 
right around where he worked there now—then, I 
mean. 

Q. In October, 1952, were you familiar with his 
general duties? A. With what? 

Q. Were you familiar with his general duties? 
Did vou know the kind of work that he did in 
October, 1952? 

A. Yes, he was in the mill; a mill man. 

@. Did he work in the mill, on the tracks and 
on ears and do various kinds of work around in the 
yards of the Southern Pacifie Company in Eugene? 

A. Well, they will assign vou to a job, and they 
generally keep vou busy. 

Q. Myr. MacGregor, on October 16, 1952, did 
vou—were you directed to go to a particular job? 

A. That is right. 

Q. What time did vou go to work that morning? 

A. Well, I reported for duty, I went into the 
office and reported for duty T would say about 7:45. 
The rest of them goes at 7:30, but, vou see, I have 
other thines to do first on the relief outfit. 

Q. When you first went to work vou think it was 
ahont 7:45 2 eee UV iedaaice ene 
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Q. Where did you first go? 

A. He directed me to go down on Track No. 15 
to work with Mr. Barker on the dump ear. 

Q@. You had heen over to the dining car first; 
had you not? 

A. That is right, I had to check for ice and stuff. 

Q. When you got through over there from your 
duties as relief cook down in the dining car and 
eame back to the office did Ma. Wood send you over 
to help Mr. Barker on the dump car? 

A. That is mght. 

Q. How far in point of distance was the dump 
car from where you saw Mr. Wood? 

A. I would say about a couple blocks, two blocks 
or three. 

Q. So then did you walk down Track No. 15 to 
where this dump car was? 

A. Well, I could walk down where it was, ves, 
not on the track. 

Q. When you got down there was there more 
than one ear on Track No. 15? 

A. Well, there was more than one ear—vou mean 
on the whole track? 

Q. Yes, the whole track. [94] A. Yes. 

@. How many cars were there? 

ee iat? dont know. I didn’t count them. J 
just was going to the one I was assigned to. 

Q. When you got there was there another ear 
in the nnmediate vicinity? 

A. Was there what? 

@. Was there another ear besides the dump car 
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right together? A. No, there wasn’t. 

Q. Was there a flanger car there? 

A. ‘There was a flanger there, but it was, it was 
not together because you could walk in between 
those. 

Q. How close together were they? 

A. That I don’t know. I didn’t notice as to 
that. You know, you don’t notice such things as 
that, not knowing something is going to happen. 

Mr. Peterson: JI ask leave of the Court, your 
Honor, if I might use the blackboard and have Mr. 
MacGregor just simply draw the location of these 
two ears so that we get the geographical directions 
straight. There has been reference to east, west, 
north, and south, and I do not think it is exactly 
clear. Is that all right, Mr. Gearin? 

Mr. Gearin: I do not care; it is immaterial. 

The Court: He says that the flanger was west 
of the dump ear. [95] 

The Witness: That is right. 

The Court: And that a person could walk in 
between the two of them, but he didn’t know how 
wide a space. I think there was other testimony 
that it was three or four feet between the two cars. 

Mr. Peterson: Two or three feet, I think that is 
what the other witnesses said. 

Mr. Gearin: I do not see why you need a black- 
board for that, your Honor. 

Mr. Peterson: I want to show the relationship 
of the two ears and the point of where the accident 
occurred so that the jury can follow which side. 
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The Court: You go ahead and draw a picture. 
(Blackboard produced.) 

Mr. Peterson: Q. Myr. MacGregor, if I were 
just simply to mark at the top of this blackboard 
here the direction east 

A. That is geographical you are talking about? 

Q. I am just indicating the top of this would 


be east. A. AJMl right. 
Q. And the bottom would be west? 
A. Yes. 


Die Geaiinime Why don’t you put north to the 
top. Then nobody will get confused. 

Mr. Peterson: The blackboard is rectangular, 
and I eannot draw the track where [96] 

The Court: All right, east and west; proceed. 

Mr. Peterson: And over here on the left, north; 
south on the bottom. This Track No. 15 runs in a 
generally easterly and a westerly direction; does it 
not, geographically ? A. Yes, geographically. 

@. Does it run in a straight line? 

A. What is it? 

@. Is it a straight track or curved? 

A. Oh, well, it has got curves in it where they 
eome in, you know. You can’t come straight off of a 
switeh. 

Q. Could vou tell us, is it much of a curve? 

ALY Well. don’t know, 1 couldn’t tell yon that. 
{ts not anwanele or like a “NM” or a turntable of 
anything like that, no. What vou are talking about 
here is where the track is where the cars are? 


Q. Yes. 
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A. Oh, you want where the cars are at? 

Q. Yes. 

A. No, there was no curve where the cars were 
at. 

Q. In other words, then, if we just draw two 
lines as though they were a railroad track, these 
two lines here would be the railroad track? 

i Mes, SMP IS Tele 

Q. Now, then, there were two cars, two railroad 
ears sitting on the railroad tracks? [97] 

A. No, there might have been more than two 
ears. You asked me if there was a flanger ear on 
the other end of that track. That track is 800 feet. 
I don’t know how many ears are on the track. 

Q. I am specifically speaking of the dump car. 
I will start with the dump car. 

A. There was one dump ear. 

Q. All right, starting out with one dump ear, 
which direction was the other car from the dump 


ear? A. It would be west. 
Q. West, so the most westerly car was the 
flanger car? A. That is rieht. 


Q. The cars extend—the flanger car extends out 
over the track, does it, on each side of the wheels? 

A. Why, sure, I will say they did, yes. 

Q. Tf I will just draw in here very roughly 
something like that that would represent one car 


or the flanger ear sitting on the tracks? A. Yes. 
Q@. Is there a platform at one end of your steps 
leading down off the flanger car? A. Is there? 


OW ts here?’ 
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A. Sure. I don’t know whether it’s a platform. 
It is a place to get down. [98] 

Q. Is it your testimony then that immediately 
west of this flanger car there was a dump car? 

A. That is right. 

Q. So if I draw another car in there something 
hike that, that would represent the dump car? | 

A. Yes, yes. 

Q. Is that a fair illustration of the location of 
the cars? A. That is right. 

@. When you arrived there was there a blue flag 
on either one of these cars? 

A. No, not on the ears. 

Q. Did you see a blue fiag at all on the track? 

A. Well, I don’t like to work until T know there 
is one on because that is the first thing we were 
taweht, 

Q. I’m sorry. I move to strike his answer. 

The Court: Was there a blue flag on that track ? 

The Witness: It is flagged, yes, sir, flagged. 

Mr. Peterson: Q. Was there a blue fiag? 

A. I wouldn’t say blue, they are red, some of 
them that have men that work on them. 

Q. Mr. MacGregor, when you arrived at this 
dump car can you tell us about what time it was? 

A. Oh, TF reported—I would say about 7:55. 
OG. That is about five mmutes to eight? 

ee iteniceirent. [99] 

@. At the time that you arrived did you see Mr. 
Eastman in that general vicinity? 

A. No, not at that time T didn’t. 
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Q. At that time whom did you see? 

A. I just saw A. E. Barker. 

Q. Where was Mr. Barker? 

A. He had put—I won’t say he had because the 
air was already in the car when I got there. The 
hose was connected. 


Q. My question was where was Mr. Barker? 

A. He was standing at the end of the car. 

Q. Which end? 

A. Well, 1t would be the A end. 

@. East end? 

A. That would be the east end; that is right. 

@. Where was the air hooked up? 

A. On the pipe that runs along the track. 

Q. Which end, the east end? 

A, That is right: 

Q. Or west end; east end? 

A. hat iseright. 

Q. Which side of the track, north or south? 

a. North. 

Q. So that there was air just hooked up to this 
dump car when you arrived? As Yes, sin 

Q. That was hooked up to the air alongside the 
track ? oe itataieerio it: 


Q. The air, does it not come out the end of the 
ear, and there is a hose that runs out so that it 
hooks onto an air connection? 

That is right. 
That is the way it was when vou arrived ? 
Tet ioe 


Mr. Rarker was standine on the east end: 


= = 
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is that correct ? A. That is right. 

Q. Now, Mr. MacGregor, after you arrived what 
did you do? 

A. J never done nothing the whole time I was 
there, only walked around to the car. 

@. Walked around the ear? 

A. That is right. 

Q. You mean to say that you walked around the 
car between the two cars and around it back to the 
same place? 

A. No, T just went off around, around on the 
side that wouldn’t dump. One side wouldn’t dump. 

Q. When you came from the place of Mr. Wood, 
that you talked to Mr. Wood, did you approach 
from the east or from the west? 

A. Did I what? 

Q. When you came to this dump ear did you 
eome down the track from the west or from the 
east? 

A. No, I came up the A end, around the east 
end, [101] 

@. Around this car? 

A. Yes, around where the air was. 

Q. So that after vou got there five minutes to 
eight the only thing you did was walk around the 
ear, and that is all you did? 

A. Yes, that is all T did at that time, ves, up 
until he swung the dump ear, until he went to the 
dump car. 

Q. About how Jong was it before Mr. Lamhert 
arrived ? 
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A. Well, we gave—he gave two applications on 
the car to dump it, and it didn’t dump, and I esti- 
mate it was about maybe 20 minutes until Lambert 
was there. Just as soon as he could do that he came 
over there. 

Q. Would that be then about 15 minutes after 
eight if you arrived five minutes after eight? 

A. Maybe it would be longer than that. I didn’t 
look at my watch. I wasn’t timing myself. 

@. I understand, but T want to know if you ean 
tell us approximately how—when Mr. Lambert ar- 
rived. 

A. No, I didn’t look at my watch. I don’t know. 
You see, he just came up there, he asked if we was 
having difficulty. 

@. Mr. Lambert came up and asked if you were 


having difficulties ? A. That is right. 
Q. At the time Mr. Lambert arrived where was 
Mr. Barker? A. He was standing there. [102] 


Q. Was that on the east end? 

A. That’s night, that is—— 

Q. Pardon me? A. ‘Ghat is qaiehie 

Q. You were standing close to My. Barker, were 
vou? 

A. Oh. T wouldn’t say T was standing close. I 
was standing there. T just don’t know the distance. 

Q. Did yon at that time when Myr. Lambert ar- 
rived, did you see Mr. Hastman? 

A dasa Sincmilhe aware ine Aine sack 

Q. Shortly after Mr. Lambert arrived vou then 
saw Mr. Eastman? XK Na Vor ont. 
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Is that the first time that you had seen him? 
That is right. 

Where did you see him? 

He came there at the end of the ear. 

. He came to the end of the car. That is the 
east end of the car? me Yes sin, 


OPope 


Q. At that time Mr. Lambert was then present 
and you were present and Mr. Eastman was pres- 
ent, and that was all of the persons present, is that 
correct, at the car? A. Yes, sir. 

Q. What did Mr. Lambert then do? 

A. Well, he commenced to looking for the diffi- 
eulty. [103] 

Q. He commenced to look? A. Yes. 

@. Did he go under the car? 

A. Oh, ves—vou mean at this time? 

Q. I will ask you, what did he do in looking? 

A. He looked underneath at the parts under- 
neath there to see if there was anything wrong in 
there, but he started at the other end to looking 

Q. Do T correctly follow you 

Mr. Gearin: The witness did not finish his 
answer. 

Mr. Peterson: Are vou through? 

A. Yes, 

Mr. Gearin: I am sorry. 


Mr. Peterson: Q. Mr. MacGregor, so then do T 
understand you to say that Mr. Lambert went down 
to this end and looked at the dump car: is that 
eorrect ? 
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A. Well, he didn’t just go to that end. He went 
around the ear looking. 

Q. Went around the car this way? (Indicating.) 

A. Yes. 

Q. At the time that Mr. Lambert arrived was 
the air hose still hooked up? A. Yes. 

@. Did you know that, or was it while you were 
present that you and Mr. Barker tried to dump 
this car? [104] A. Was who present? 

Q. When you and Mr. Barker, before Lambert 
arrived did you try to dump the car? 

A. Yes, sir. 

Q. And it would not dump? 

A. That is right. 

Q. So that when Mr. Lambert arrived the air 
hose was connected, and he looked at the ear to see 
if he could find what was wrong with it? 

A. Well, Barker went and shut the air off. He 
walked up and closed the air off. 

Q. Was that pursuant to Mr. Lambert’s in- 
structions ? 

A. I was before his inspection; ves, sir. 

Q. I think you misunderstood me. Was it be- 
fore—did Mr. Lambert tell Mr. Barker, ‘‘Go and 
shut the air off?”’ A. No, sir, he did not. 

Q. Mr. Barker just went and shut the air off? 

A. Well, sure, because if a man goes under a 
ear with the air on it is no good. 

Q. Mr. MacGregor, had you seen this kind of a 
car in operation before, this dump car? 
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A. It were a very rare car around this vicinity. 
I saw one once before; yes, I did. 

Q. Did you understand how it operated ? 

A. Well, I understood how it dumped, yes, I 
understood that. [105] That is, I knew the way it 
was supposed to function and dump, yes. 

Q. Did you know if—when you went to pull the 
door, the side door down, when you went to dump 
it, m other words, you operated a lever so that 
it came down hke that flat, and if you wanted to 
dump the entire contents of the car you operated 
another lever, and the whole car, door and car 
turned up sideways? 

A. You didn’t need no lever to dump the side 
door. 

@. No lever to dump the side door? 

As Wo; 

Q. Mr. MacGregor, did Mr. Lambert go under- 
neath the car? 

A. You mean while T was there? 

Q. Yes. A. Yes, sir. 

Q. When Mr. Lambert went underneath the car 
where were vou standing? 

A. IT was standing with Mr. Eastman. 

Q. Where was that? 

A. Well, I would sav that was about, oh, seven 
feet from the track. 

Seven feet which wav? A. South. 
Seren feet south of the track? 

Mat is wieht. [106] 

And on the easterly end or the westerly end? 


220 
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A. Well, it wasn’t quite the middle of the ear. 
I was just back of the wheels, the trucks, the bol- 
sters. 

Just back of the wheels? A. Yes. 
Back, you mean west? 

About a third back, yes. 

A third of the way west? 

Back from the bolsters. 

From the easterly end and about seven feet 
out Baan the track? A. That is right. 

@. Is where you were standing and Mr. East- 
man was standing? A. Yes, sir. 

Q. Did Mr. Eastman have a tool in his hand? 

A. Yes, sir. 

@. Did he have a tool in his hand? 

A. Well, now, T didn’t notice if he did. I don’t 
know whether he did or whether he didn’t. 

Q. When Mr. Lambert was underneath the car 
did he have a pick handle in his hands? 

A. He went and got a pick handle hefore he 
went under the car. 

Q. So that when he went under the car did he 
have the pick handle? [107] A. Yes, sir 

Q. Did you know what Mr. Lambert was going 
to do with the pick handle? 

A. Yes, sure, I knew what he was going to do. He 
went under there because he said, ‘*There is where 
the difficulty is,” he thought. 

Q. So that you knew what Mr. Lambert was 
going to do? A. That is right. 

Q. Did vou know the condition of the Jocks on 
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the east end of the car and the west end of the ear, 
of the dump car? 

A. I didn’t notice the one on the west end, but 
I noticed the one on the one he went to pry on to 
hft up on. 

Q. Were you familiar with that car before that 


day? A. No, sir. 
Q. Did you know whether or not there was a 
locking device? ie SY es, Sir. 


Q. On the end, on the ends of cach, each end of 
this car and on the south side when it is in that 
position but up at the top of this door? 

A. Yes. 


Q. Did you know that? A. Yes. 
@. On that day, and there is a catch up there 
to eatch them? A. Yes, sir. [108] 


Q. Do you know what the condition of those 
eatches were on this day? 

A. No, I didn’t get up there. 

Q. Do you know whether or not they were open 
or closed then yourself ? 

A. I didn’t know; I didn’t see them. 

Q. Did anyone else tell you as to whether they 
were open or closed? A, tly 

Q. ‘Then when you were standing there with Mr. 
Eastman did Mr. Lambert have his back turned 
towards you? 

A. Yes, he had his back turned towards me, and 
he was working under the ¢ar. 

Q. He had his back to you, and he was working 
under the car? a That iceient. 
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Q. What did you see Mr. Lambert do? 

A. Well, when he worked under the car Mr. 
Eastinan took about two steps with him, and he had 
his finger on him, and he was—he had the pick 
handle in there by that time, was working, had it 
on his shoulder and came up like that, and this 
dump was, well, I would say it was eccentric, it was 
not centered, it was sitting up on this angle or rod, 
and when he freed that down come the side, and 
when the side started down he had been under the 
ear, he started to drop, and with the noise, you 
know, he kind of throwed his head up, and it come 
down [109] and hit him right on top of the head. 

Q. Did Mr. Lambert—was he in full vision of 
Mr. Eastman? 

No, I don’t think he saw him. 

He could not see Mr. Eastman ? 

No, he had his back toward Mr. Eastman. 
What did vou do when this door came down? 
What did I do? 

Yes. 

Well, I stood there for a second to see him 
laving there. 

Q. Did vou jump hack or jump sideways? 

A. T had no reasons to. T was in the clear. 

Q. You were then seven feet from the track? 

A. Yes, sit, just about seven feet. 

Q. Mr. MacGregor, did you observe Mr. Fast- 
man when he was on the ground? 

A. Did I what? 

Q. Did vou see him when he was there? 
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A. Yes, sir, I did. 

Q. Sitting or 2 

A. Well, it just knocked him kind of down, and 
I stood there for a minute and watched him. I 
didn’t know what to do. It scared me. It was the 
first time in all my years I had ever been around 
an accident like that. And he rolled over and goes 
to get up, and he had his hat, his hat was laying 
there in the dirt. I put my hand down on him, on 
his shoulder, but [110] T didn’t help him. He raised 
up, put his hat on, never said a word to me, and 
walked over to a flatear and leaned up against it. 
Tt never heard him sav a word after it hit him. 

@. Did you see a tool in his hand? 

A, Nopwaiedid not. 

Q. If he had had it, do you know which hand he 
used to put his hat on, his cap? 

A. No, I didn’t notice that. 

Q. Did he appear to vou to be conscious at that 
time ? A. What? 

Q. Did Mr. Eastman appear to you to he con- 
scious at that time? 

A. Well, he didn’t talk. He Jooked all right. He 
took his hat off like he always did. He had a habit 
of scratching his head. 

Q. Did he say anything to vou? 

A. No, he never said a word. I never heard him 
say a word. 

Q. Did you hear him sav anything to anyone 
else? A. What? 

Q. Did you hear him sav anrthing to anyone clse 
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at that time? A. No, I didn’t. 

Q. Did you hear him say anything to Mr. Lam- 
bert at that time? 

A. No, T heard Mr. Lambert tell him to come 
on, that he had to go to the hospital. 

Q. Did you hear Mr. Eastman say anything? 

A. No, they walked away then. 

Q. As they walked away do you recall seeing a 
tool in the hand of Mr. Eastman? 

A. No, I didn’t see nothing. 

Q. A hammer or other tool? 

A. No, I saw nothing in his hand. 

Q. Mr. MacGregor, during the years that you 
worked with Ole Eastman was he a good work- 


man ? A. Was he a good workman? 
Q. Yes. 
A. Why, certainly, he was a good workman. 
Q. What was the general condition of his health? 
A. That I don’t know. 
Q. Did he appear to be strong and robust? 
A. Well, that T couldn’t determine. I am not no 


doctor. 

Q. J understand, but did he seem to be healthy 
to you? 

A. Well, he worked. That is all I can sav. T 
don"t know about his health. He may have had 2 
henvt ailment, eancer, or something. I don’t know 
nothine: about that. 

QO. Tid he work all the time? 

A. Well, T don’t know, lots of times I am nat 


Hava, snd T eonldn’t sav if he was working then. 
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Do you mean was he working all the time through 
the day? 

Q. I meant to say was he doing heavy work, 
heavy manual work, where you have to be healthy ? 

he Court: Did he look to you hke a healthy 
man? 

The Witness: Well, you know, he was a thin 
man, but you can’t tell about a man whether he 1s 
thin or not. I don’t know about his health. He looked 
all right to me, yes. 

Mr. Peterson: No further questions. 


Cross Examination 
By Mr. Gearin: 

Q@. You say that vou are on the relief train? 
Does that rehef train go out on anything other than 
emergencies ? 

A. Yes, we go out on derailments, slides, and all 
that. 

Q. How often does that happen? 

A. Sometimes quite often and sometimes you 
don’t go for a long time. 

@. Is the majority, the major portion of your 
time spent in connection with the rehef train? 

A. No, not all. 

Q. When you were standing in the clear there 
with Mr. Eastman before Mr. Lambert went under 
the car was there anything said to Mr. Eastman 
about his standing close by there or heing in the 
vicinity ? 

A. Well, when T went on the other side of the 
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ear I told him to keep in the clear. I was afraid, 
you know, and this car being only able to dump on 
one side I wasn’t afraid on that side. If it had 
dumped on both sides then you would have to dump 
on both sides, but this car could only dump [113] 
one way. 

Mr. Gearin: That is all. I have nothing further. 


Redirect Examination 
By Mr. Peterson: 

@. Mr. MacGregor, did I understand you to say 
that when you went around on the other side of the 
ear you, that you told Mr. Eastman to do what? 

A. To keep in the clear. 

@. ‘To keep in the clear? A. Yes. 

Q. Now, then, did you yourself recognize that 
this was a dangerous operation ? 

Mr. Gearin: Object to the form of the ques- 
tion. 

The Court: Objection overruled. Proceed. 

The Witness: Any car work is dangerous. It is 
hazardous, any of it. I don’t care what it is, you 
have got them jacked up in the air there with an 
air jack, and you are underneath there with an air 
hammer, it is all hazardous. 

Q. About how much did this door weigh? 

A. That is pretty hard—I would say _ it 
weighed 

Mr. Gearin: If you know. 

The Witness: weighed over a ton. 

Mr. Peterson: Over a ton? 

A. You know, it is pretty hard to judge even. 
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Q. What would be your best estimate? [114] 

A. How much would I say? 

©. 7 Yes. 

A. Ton and a half. Now J am just guessing. 

Q. Mr. MacGregor, when that door came down, 
ean you tell the jury the interval of time that it 
took? You understand my question? 

AS Mol do not. 

Q. Can you tell and can vou estimate the time 
that it took for the door to come down from an 
upright position to the point that it was after- 
wards ? A. No, sir. 

Q. Would you say that it was as fast as the snap 
of my finger? (Snaps fingers.) 

A. Well, it was bigger than your finger so it 
might—it would take longer than that because there 
was a noise. He heard the noise and throwed his 
head up and he, Jerry, started to, I will say duck 
down. 

@. Can von estimate that in point of time, in 
seconds ? 

A. Yes, it would be, it wouldn’t be a minute or 
not over a minute. 

Q. It would not be a minute? You mean 60 
seconds ? 

A. It would not be very long, no. Well, the 
minute he pushed up and it just come down, that 
is all, but I can’t determine the time, no. 

Q. By snapping my fingers, that would be too 
fast a time? [115] 

The Court: Well, it was quite fast anyway. 
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The Witness: It was fast, yes. 

The Court: Did Mr. Eastman know that Mr. 
Lambert was under the car? 

The Witness: Yes, he pushed under after him, 
he pushed toward him after him, had his finger out 
pointing to something where he went. 

The Court: Was he working on that car? 

The Witness: Well, he was not working on it. 
I don’t know whether he was sent there to work 
or not because J don’t assign them. 

The Court: That is all. 

Mr. Peterson: Q. Mr. MacGregor, when Mr. 
Lambert turned to get under the car were you 
standing side by side with Ole Eastman? 

A. Well, he may have been a little bit ahead of 
me, not much, just right here. (Indicating.) I could 
have touched him with my hand going this way 
but not going towards the car. That would be west. 

Q. Can you tell what Mr. Eastman was pointing 
at? A. What he was pointing at? 

Q. Yes. 

AV cllanow, thal cant tell. ) cantevatemiat 
he was pointing. He was pointing the same direc- 
tion in which Mr. Lambert was going. 

Q@. Did Mr. Eastman say, utter any word or 
words? [116] A. No, he did not. 

Mr. Peterson: You may take the witness. 

Mr. Gearin: I have nothing further. Mav the 
witness he exeused, your Honor? 

The Court: You’re excused. 

Mr. Sahlstrom: I would like to have the wit- 


Southern Pacific Company 125 


ness stay, your Honor, until the close of the trial. 
The Court: Very well. You stay for a while. 


KENNETH SUTTON 
a witness produced in behalf of plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Sahlstrom: 
State your full name, Mr. Sutton. 
Kenneth Ear] Sutton. 
What is your address? 
A. 1528 North Springfield. 
On October 16, 1952, what were your official 
duties ? 


> OPO 


& 


A. Iwas Deputy Coroner of Lane County. 

@. Where were you employed in addition to 
that? 

A. The Coroner’s office is located on Spring- 
field, at Bartholomew-Buell Chapel. It is a funeral 
home. 

Q. Your services also include working for the 
funeral home ? eee Liaw is correc, 

Q. To the best of vour recollection, when did 
vou first receive notice as the Deputy Coroner of 
the accident that occurred on October 16, 1952? 

A. I think it was the afternoon of the dav fol- 
lowing. 

Q. How was it brought to vour attention? 

A. I beg vour pardon? 

Q. How was it brought to vour attention? 
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A. Well, the hospital called, and Mr. Blatchley 
was on duty, and, of course, he immediately in- 
formed me, and I started [118] making investi- 
gation. 

Q@. That was the routine, that if a death oc- 
eurred that your office should be notified; is that 
right? 

A. Well, the Coroner’s office investigates every 
death other than natural ones. That is the duty of 
the Coroner’s office. 

Q. Tell the jury what you did then after you 
received this notice of the death of Mr. Eastman? 

A. Well, I immediately proceeded to the South- 
ern Pacific Shops, and there I contacted Mr. Wood 
who, I believe, was the ear foreman, and I don’t 
reeall exactly—of course, the first thing we do is 
we went to find the witnesses, you know, to the ac- 
eident, and I[—— 

Mr. Geavin: I am going to object to the materi- 
ality of all this, your Honor. 

The Court: What is the purpose of this testi- 
mony? 

Mr. Sahlstrom: To indicate, your Honor, what 
he did in connection with the investigation in de- 
termining certain facts from the witness Mae- 
Gregor. 

The Court: MacGregor? 

Mr. Sahlstrom: Yes. 

The Court: Are you trying to impeach Mae- 
Gregor? 

Mr. Sahlstvrom: Yes, vour Honor. 
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The Court: You called Mr. MacGregor. Then 
you are trying to impeach him? 

Mr. Sahlstrom: We called him as an adverse 
party, your Honor. [119] 

The Court: You did not give him any impeach- 
ing questions. 

Mr. Sahlstrom: May it please the Court, we have 
laid foundation for an impeaching question in re- 
lation to Mr. MacGregor’s statement that at the 
time of the accident the door came down as East- 
man walked forward. We are going to show prior 
inconsistent statement. 

Mr. Gearin: Just a moment, your Honor. They 
have laid no basis. I object to counsel’s making 
statements in front of the jury unless they are di- 
rected to the witness. 

The Court: This is not substantive evidence. 

Mr. Sahlstrom: It is a prior inconsistent state- 
ment of the witness, your Honor, MacGregor. 

The Court: Just solely for the purpose of im- 
peaching the witness MacGregor? 

Mr. Sahlstrom: Yes, your Honor. 

The Court: You are trying to discredit his testi- 
mony ? 

Mr. Sahlstrom: We are trying to show that at a 
previous time he made a different inconsistent state- 
ment which is material to our case, your Honor. 

Mr. Gearin: He did not lay a foundation when 
the witness was on the stand. 

The Court: You are not contending this is sub- 
stantive evidence then? 
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My. Sahlstrom: I believe it would constitute sub- 
stantive evidence, your Honor. [120] 

The Court: Since when was Mr. MacGregor 
authorized by the Southern Pacific Company to 
make statements on its behalf. 

Mr. Sahlstrom: Only as an employee and agent, 
your Honor. Our point is that he made a different 
statement entirely about the accident. 

The Court: I am going to let yon withdraw Mr. 
Sutton and put Mr. MacGregor back on and lay a 
foundation and then use Mr. Sutton solely for the 
purpose of impeachment and not for the purpose 
of any substantive evidence. 


(Witness Sutton temporarily withdrawn.) 


BRUCE MacGREGOR 


reealled, testified as follows: 


Examination 
By Mr. Sahlstrom: 


Q. Mr. MacGregor, did you have a conversation 
vith Deputy Coroner Kenneth Sutton on the day 
following this accident? 

A. That is right, J] made a statement. 

Q. Did you have occasion at that time to go with 
My. Lambert and Mr. Sutton to the scene of this 
accident to show Mr. Sutton the dump car? 

A. It was right by the-dump caf where T tall 
1) av aes 

Q. At that particular time did vou have a con- 
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versation with Mr. Sutton about how this aceident 
happened ? 

A. Well, yes, he asked me. 

Q. As a matter of fact, he asked you questions 
about the aecident in connection with a report, 
didn’t he? 

The Court: I did not hear. 

Mr. Sahlstrom: Q. He asked you questions 
about this accident, as to how it had occurred? 

A. Thev introduced me to him and told me that 
is what he came here for. I asked him if he was the 
Coroner. He knew the Coroner well. He says that 
the Coroner had sent him there. Maybe I should 
not have done it. I never seen a paper or nothing. 
He stood there and wrote. Then he walked away. 

The Court: Nobody is econeerned about that. 
Thev just want to ask vou about that conversation. 
There is nothing [122] improper about talking to 
Mr. Sutton. Proceed. 

Mr. Sahlstrom: Q. Did vou make the following 
statement to Mr. Kenneth Sutton, the statement as 
follows: That you and Mr. Eastman were standing 
side by side when Mr. Lambert went under the 
dump car and manipulated the dumping arm that 
eaused the door to come down, and at that time 
when the door came down you stepped back and 
got out of the wav, and Mr. Eastman did not make 
it? 

A. If T would have said that 

Q. Did you make that statement? 

The Court: Did you make that statement? 

The Witness: No. 
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The Court: What did you tell him? 

The Witness: I told him that Mr. Eastman 
walked and that there was two movements made, 
Eastman going towards Lambert and Lambert duck- 
ing down, but I never moved. I didn’t have an op- 


portunity. 
@. Didn’t you tell him Mr. Lambert was under 
the car at that time? A. Sir? 


Q. Did you tell Mr. Sutton that Mr. Lambert 
was under the car at the time of the accident? 

A. Well, I think I did. I told him how it hap- 
pened, yes. 

Q. That is where he was; isn’t that correct? 

A. Yes; that is right. [123] 

Q. You told him that Mr. Eastman took a step 
forward or two steps forward? 

Well, I said one or two steps forward, yes. 
As the door came down? 

No, before it came down. 

Before it came down? 

He wouldn’t have time to take two steps when 
the door came down. 

Q. Before the door came down and he was 
standing there, standing still when the door came 
down; is that right? 

A. Yes, he was standing still. 

Q. Did you make any warning to Mr. Kastman 
at that time. 

A. I didn’t have time. He heard the noise, and 
that startled him. 

Q. When Mr. Eastman walked forward, accord- 


gt) | 
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ing to your testimony, did you make any warning to 
him at that time? 

A. 1 didn’t have time. In fact, I was watching 
Lambert under there. I looked around, and here 
was Otto going there. 

Q. Did you yourself step backward at that time ? 

A. No, I did not. 

Q. Do you deny that you made that statement 
to Mr. Sutton? 

A. I never did that. He may have misunder- 
stood. It was outside there, switch engines and 
things around there. There was noise. 

Mr. Sahlstrom: No further questions. That is all. 

Mr. Gearin: I have nothing further, your Honor. 


KENNETH SUTTON 


recalled, testified as follows: 


Direct Examination (Continued) 


By Mr. Sahlstrom: 


Mr. Sutton, youn have heard the testimony here of 
My. MacGregor; have you not? 

A. Yes, sir, I have. 

Q. Twill ask you whether Mr. MacGregor stated 
to vou in your investigation that he and Mr. East- 
man 


Mr. Gearin: This is leading. 

The Court: You ask him what he said. 

Mr. Sahlstrom: Q. Then IT will just ask you 
specifically what did Mr. MacGregor tell vou at that 
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time about where he was standing and where Mr. 
Eastman was standing? 

A. The way I understand it, the way it was told 
to me by MacGregor, Eastman had gotten down off 
of this flanger car and walked around to where 
MacGregor was standing, and they were talking 
there, and in the meantime while they were stand- 
ing there Lambert had walked or crawled back un- 
der the car for the purpose, I assume, of releasing 
these dogs or whatever it was that he was going to 
do under the car, and it was while they were stand- 
ing together that this door or the side of this car 
eame down, and J am sure that MacGregor said 
he jumped back out of the way. There was nothing 
ever said, to my knowledge, about him walking back 
under the car or walking towards the car, to the 
best of my recollection. [125] 

@. You never heard Mr. MacGregor say that 
My. Eastman walked forward? 

A. J never heard that, no. 

Q. Did he make any statement to the effect that 
he got away but Mr. Eastman did not? 

Mr. Gearin: That is leading. He has already re- 
lated what he was supposed to have said. 

The Court: All right, proceed. Did he make that 
statement ? 

The Witness: I ean’t be sure of that, vour Honor. 

Mr. Sahlstrom: Q. Well, words to that effect? 

A. Well, I seem to have the tmpression. This 
whole thing is more or less of an impression to me 
because it has happened sometime ago, and I have 
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to kind of think back to the thing, you see. I think 
I do have my report JI could refer to, but it is not 
too specific. 

Mr. Sahlstrom: Is that portion of what Mr. 
MacGregor told you at that particular time clear 
to you? 

Mr. Gearin: Just a moment, your Honor, I think 
that is an improper question. I object to the form. 
He has stated it was just his impression; is that 
eorrect, Mr. Sutton? 

The Witness: J did not hear you. 

The Court: I will sustain the objection. 

Mr. Sahlstrom: No further questions. [126] 


Cross Examination 


By Mr. Gearin: 

Q. Mr. Sutton, the testimony that you have just 
given us relating to a conversation you had with 
Mr. MacGregor is an impression that you had from 
being out there talking to him in a noisy freight 

yard, isn’t it? 

A. Well, I do not quite know how to answer 
that question. We are not—we talked, and every- 
thing was perfectly clear as far as that goes, and 
[I have the impressions of all of these cases that T 
have investigated. This one is—naturally, I have a 
picture of everything that has been on these eases, 
and this is the picture I am trying to bring out 
now. 

Mr. Gearin: Your Honor, at this time T move 
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to strike the testimony of Mr. Sutton and ask that 
the jury be instructed to disregard it. 

The Court: Do you recal! a statement of Mr. 
MacGregor to the effect that he had to jump back, 
or is that just an impression that you have? 

The Witness: Well, [ am sure that he made that 
statement. 

The Court: Did you make any notes of that 
statement? 

The Witness: No, [ did not. 

The Court: Did you make any notes of your 
conversation while you were at the yard? 

The Witness: Well, I have my report. Shall T 
refer to that, your Honor? [127] 

The Court: Yes, you may refer to your report. 

The Witness: To see if there is in there any- 
thing that would help. 

The Court: Does vour report say anything about 
him jumping back? 

The Witness: That is not here, no. That is not 
on this report. 

Mr. Gearin: May IT direct another question to 
the witness? 

The Court: Go ahead. 

Mr. Gearin: Q. If von will refer to your re- 
port that you have there where it says “Form Coro- 
ner 3,” on the top, ‘‘143-C; Name of Informant, Mr. 
Woods—Car Foreman,’’ does it not? 

Dh eoclihat’s 15c).. 

Mr. Gearin: Y would like to have the Coroner’s 
report received in evidence, vour Honor. Tt is at- 
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tached to his deposition as an exhibit which is hsted 
and given a number as pre-trial exhibit. I will stipu- 
late, your Honor, that the photostatic copy attached 
to the original deposition may be used in heu of the 
original. 

The Court: Any objection? 

Myr. Sahlstrom: No objection. 


(Photostatic copy of Coroner’s report previ- 
ously marked Exhibit 3 for identification was 
received in evidence.) 


The Court: Is that all? [128] 
Mr. Gearin: I have nothing further, your Honor. 
The Court: Any redirect? 


Redirect Examination 
By Mr. Sahlstrom: 

Q. Myx. Sutton, in carrying out this investiga- 
tion which employees did you have your conversa- 
tions with? A. Which employees? 

Q. Yes. 

A. I first contacted Mr. Woods, [ am sure, and 
then we went out to locate these other two fellows 
which were Lambert and MacGregor, I am sure. 

Q. Did you go out there to the train yards where 
the dump car was at that time located? 

A. Yes. 

Q. Did they point out to you at that time the 
particular car and the various portions of mechan- 
ism ? A. Yes, they did. 

The Court: There is no dispute about that. This 
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is not proper redirect. Ask him any questions you 
want to about the conversation. 

Mr. Sahlstrom: Q. I would like to ask you if 
you will recall now as best you can as to the specific 
conversation that you had with Mr. MacGregor as 
to the position that he was standing and the posi- 
tion that Mr. Eastman was standing, the conversa- 
tion itself rather than your impression. Will you 
do that? Tell us in your own words what you recall 
as having [129] been said by Mr. MacGregor at 
that time. 

A. Well, that is kind of hard to do over a period 
of time thinking back exactly what was said, but 
Tt still have this idea in my mind, and if I was 
rewriting this report T would state that very defi- 
mitely, that they were standing talking together, 
and that Eastman had just gotten down off of this 
flanger car and walked around to talk to Mace- 
Gregor, they were both standing together. No men- 
tion was made of him walking under the car. 

Q. What specifically, to the best of vour recol- 
lection, was said by Mr. MacGregor as to his hav- 
ing gotten out of the way or words of that effect? 

A. Well, it is ike I said. I can’t remember the 
exact words, but T still have the picture in my mind 
that he had to get out of the way. 

M. That is the conversation that vou are refer- 
ting to with Mr. MacGregor? 

A. <A eonversation, J can’t reeall the words, no. 
sir, but an idea so that they were both standing 
there together. and he had to get back out of the 
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way. You see, that is what I mean by it. The con- 
versation would be hard for me to reeall. 

Q. We do not expect you to remember exact 
words, but that is your best recollection of what 
was said? A. Yes. 

Mr. Sahlstrom: I think we might have this 
death record introduced by this witness. [130] 

(Document referred to marked Plaintiff’s 
Exhibit Number 2 for identification.) 

The Court: Ts there any question about the fact 
that Mr. Eastman died? 

Mr. Gearin: No, it is admitted that he died. 

The Court: What is the purpose of this exhibit? 

Mr. Sahlstrom: <A report of his death. 

Mr. Gearin: It is admitted he died. 

The Court: Objection sustained. 

(Exhibit rejected.) 
Mr. Sahlstrom: No further questions. [131] 


ROBERT J. MARTENS 
a witness produced in behalf of plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 


Direct. Examination 
Bv Mr. Peterson: 
Your name is Robert J. Martens? 
Correct. 
How old are you, Mr. Martens? 
Forty-nine the second day of March. 
Are you married? A. Yes, sir. 
Where do you live? 


DOPOSO 
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A. 952 West Sixth Avenue, Eugene, Oregon. 

Q. What is your present employment? 

A. Car inspector of Southern Pacifie Company. 

Q. How long have you been employed by South- 
ern Pacific Company ? 

A. Seventeen years, 11th day of November, 1937. 

Q. Mr. Martens, have you been continuously 
employed in Eugene, Oregon, for the Southern Pa- 
cific Company ? A. Yes, sir. 

Q. Are you familar with a dump car that is 
commonly known as a Clark type western dump 
ear? 

A. I have some knowledge of it, yes, sir. 

@. I wonder if the witness might be shown the 
pictures and [132] I approach the witness, if I may, 
your Honor, and handing you what has been 
marked Plaintiff’s Exhibit 2-A I will ask you that 
you hold it up so that the jury might see what we 
are referring to. Hold it up so that the jury might 
see, in this fashion with your left hand. Is that a 
side view of a Clark type dump car? 

A. Yes, sir. 

@. In your job as a ear repairman 

Mr. Gearin: Inspector, he said. 

Mr. Peterson: ——Inspector, have you inspected 
that type of dump car? 

A. Tf have inspected that type and all other types 
of passenger and freight equipment. 

Q. Have you yourself repaired that type of 
dump car? 

A. Years ago I have, yes, made repairs to them. 
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Q. Mr. Martens, would you tell the jury what 
is the significance of the blue flag rule, the blue 
flag safety rule? 

Mr. Gearin: Objected to on the ground of com- 
peteney, your Honor. It speaks for itself. 

The Court: We are going to hear it. Go ahead. 
Is that to tell people that the car is being worked 
on? 

The Witness: Yes, sir, that is one of the require- 
ments, and it is mandatory under the Interstate 
Commerce Comnussion and the transportation Rule 
26 of the Southern Pacific Company, and it is also 
Rule 48 of the Motor Vehicle and Car Depart- 
ment [133] agreement which is negotiated between 
the labor organizations and Southern Pacific Com- 
pany. That is mandatory. 

The Court: Proceed. 


Mr. Peterson: Q. Is that a safety rule designed 
for safety of railroad workmen? 

A. That is the primary purpose. 

Mr. Peterson: May we have this marked? 

The Court: What is that for? 

Mr. Peterson: To introduce in evidence as Rule 
48, your Honor. 

Mr. Gearin: May I suggest that the union con- 
tract go in if the witness reads the rule into the 
record. I do not think the rule is material, a con- 
tract of labor is material to this proceeding. 

The Court: I am just letting him make his rec- 
ord at this point. I am not submitting it to the 
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jury. I think it is absolutely immaterial myself. I 
am merely making the record. 

The Witness: Do you wish me to read it, your 
Honor? 

The Court: Go ahead. 

The Witness: It is under caption: Protection 
of Employees, Rule 49, and you drop down to para- 
geraph E: 

“Hmployees required to work under cars or loco- 
motives will protect themselves with proper signals. 
When the nature of the work to be done requires, 
locomotives and passenger [134] train cars will be 
placed over a pit if available. 

F. “Trains or ears while being inspected or 
worked on by train yard employees, will be pro- 
tected by blue flag by day and blue light by night, 
which will not be removed, except by the workmen 
placing same.” 

Same thing as Transportation Department Rule 
2031. That refers to the Southern Pacific Company 
Transportation Rule 26. 

Q. Mr. Martens, what is the usual and cus- 
tomary method of repairing or putting in operation 
of a dump ear of the type involved here when the 
arm is inoperative so that the door will not come 
down? 

A. Well, the first requirement of any employee 
before going to work on or about cars is to know 
that the car, track or locomotive have the proper 
signals displayed which has just been read to you, 
a blue flag by day and a blue light by night, and we 
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note that in Transportation Rule 26 which requires 
that the tracks be locked for the protection of the 
employees. 

That takes care of your general practice in the 
operation before repairs are made to either engines, 
locomotives on repair tracks and in the roundhouse. 
The next step then would be in this particular case, 
in which I worked on the repair track from 1937 
to 1941 and repaired cars of the K and J type which 
is also a dump car, we used small standees some- 
thing like a railroad sign which said, “Danger, keep 
out.” They were all placed four corners beyond the 
ear to keep that place restricted from the area in 
which those cars may be dumped. 

@. Mr. Martens, are there locking mechanisms 
on this kind of a dump ear? 

A. There are, yes, sir. 

@. So that the door cannot come down? 

A. Yes, sir, that is right, the top at each end of 
the car on each side. 

@. What is the usual and customary method in 
respect to those if you are going to manipulate the 
mechanism that would cause the door to drop when 
there are other workmen about? 

A. You mean the air mechanism before I do 
that? 

QO. Yes. 

A. J would see that these locks are in proper 
place secured because if you didn’t T would jeopar- 
dize myself or any other repairman or other em- 
plovees if T failed to do that. 
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Q. If the mechanism, locking mechanism is on— 
if one is burned off one end and the other is in an 
open position, is the door, is it in such condition 
that it could come down? 

A. It is free by the force of. gravity to drop. 

Q. If the locking mechanism on each end of the 
ear were not burned off but were actually there and 
the other one were actually there on the opposite 
end, and if they were locked ov [136] in a closed 
position, could the door come down? 

A. Not if they were in proper position the door 
couldn’t come down. 

Q. Mr. Martens, do you know where the mill 
room is in relation to Track No. 15? 

A. It is just outside the shed or adjacent to the 
repair track 18-19, T would say, is on the north 
side and on the south side of Track 15. 

Q. Mr. Martens, were you over to Track No. 
15 to look at the dump car No. MW3372 on the 
night of October 16, 1952? 

A. After I had eompleted my duty of assign- 
ment, J proceeded to the repair track to look at this 
particular car. 

Q. When you arrived that evening was it after 
dark? 

A. Yes, sir, sometime after 11:00 p.m. 

@. Would you tell the jury whether or not those 
pictures accurately portray what vou vourself saw 
on that evening? 

Mr. Gearin: There is no question about that, 
your Honor. They are in evidence already. 
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The Court: That has been answered already. It 
has been admitted that the pictures accurately por- 
tray the conditions as they existed at the time of 
the accident. 

Mr. Peterson: Your Honor, if counsel so admits 
that I will not ask the witness any further ques- 
tions. 

The Court: That would be the only basis upon 
which they could have been admitted in evidence. 

Mr. Peterson: Mr. Martens, does one of those 
pictures show the car coupled together to the flanger 
ear? 

A. Yes, this picture here that I have definitely 
shows that the flanger and the S.P. and 8. MW3372 
are coupled together through the coupler mechan- 
isms. 

The Court: The fact that they are coupled to- 
gether the night after does not mean that they were 
coupled together the day previous, and there 1s 
no presumption of that and no inference can be 
drawn from that picture. The jury is instructed to 
disregard that statement. Proceed. 

Mr. Peterson: Q. My. Martens, is it good rail- 
way practice in railroad practice and repair of a 
bad order dump car to manipulate an arm in such 
a way that the door can come down when there are 
workmen In the immediate vicinity? 

Mr. Gearin: That invades the province of the 
jury, your Honor. The witness is not qualified; 
ealls for a conclusion. 

The Court: I do not think there are sufficient 
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facts in the first place to sustain an objection on 
that ground. This ear, the testimony was, could not 
have been—the locks could not work because the 
door was partially down. That is the testimony. 
That is Lambert’s testimony, that you could not lock 
that car, and this was not a car in perfect condi- 
tion. This was a ear that needed repairs. 

Mr. Peterson: I will rephrase the question. 

Q. Mr. Martens, assume that on this car which 
you have a [138] picture on one end the lock on 
that type of car was burned off, and the other lock 
Was In an open position. Would it be good railroad 
practice under those circumstances to manipulate the 
operating mechanism of the arm underneath when 
there are workmen in the range of a falling door? 

Mr. Gearin: Objection, vour Honor. There is no 
testimony in the record that at that time there were 
any men within range. They were all in a safe place 
at that time, and for the same grounds as assigned 
to the last question. 

The Court: Objection sustained. 

Mr. Peterson: Q. Mr. Martens, what is the sig- 
nificance of air being in a ear? Why is it—how is 
air used in the operation of this device ? 

A. Well, it is a source of power to operate the 
mechanism of both the pistons beneath the ear and 
on the side. It is your only source of power. 

Q. When that power is, when it is hooked up. 
how is the motive power used? How is it turned on? 

A. Itis used by a control valve on the end of the 
ear to be operated from either side of the car across 
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your coupler which is maintained in the center of 
the car, but if you want to tip one direction, why, 
you would raise the lever up out of the safety de- 
vice and then move it over, place it in the other one 
in order to tip that way, and, of course, if you 
wanted to reverse direction you would do the op- 
posite; you [189] would move to the left. 

@. Mr. Martens, there has been some reference 
to a piston on each end of this dump car. I wonder 
if you would hold it up so that the jury knows what 
IT am going to ask you. Now, is that the piston that 
is located on the end of this dump car? 

A. That is correct. 

@. Would you point out the piston? 

A. Right here. (Indicating.) 

Q. If you intend to dump that car door to the 
south what do you do with the piston? 

A. I will have to assume this is the side. 

Q. All right. 

A. That piston would be placed in that position 
so as it would operate out this way. (Indicating. ) 

Q. How is that piston placed in that position ? 

A. Byaaepin. 

Q. When it is placed in that position and you 
intend to dump it there does that person have to 
disconnect this locking mechanism that is on the 
top? 

A. This one here on the top would be operated 
by hand. 


Q. I am not sure that the jury sees what I am 
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(Testimony of Robert J. Martens.) 
asking you. Is the locking mechanism on the top of 
this car, is it manually operated, by hand? 

A. It can be operated manually, but you have 
this rod coming over that would operate it by air. 

@. So that if a person wanted to dump to the 
south he would [140] move this piston over in that 
position and then use air on it? 

A. That would be the source of your power, sir 

Q. If you wanted to lock this, keep this door 
from opening, what would you do with this lock 
up at the top? 

A. See that it is properly secured; then move 
your cylinder. 

Q. I did not hear you. 

A. It should be properly locked, and then move 
your piston. It would be automatic in there, but you 
would have to see that it was secured. 

Mr. Peterson: You make take the witness. 


Cross Examination 

By Mr. Gearin: 

Q. Mr. Martens, why did you go out there after 
your tour of duty to look at this car? 

A. Mr. Eastman was one of the first employees 
T worked with on the 11th day of September, 1937. 
T had been in very close connection with Ed. JT 
would say he was a very intimate friend of mine, 
and when I heard of the accident I proceeded over 
to the repair track in order to take a look at the 
type of car. And, then, of course, I had known that 
night he died. 
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(Testimony of Robert J. Martens.) 

Q. You went over there because of your friend- 
ship for the deceased ? A. That is right. 

Q. Mr. Sahlistrom is your personal attorney; is 
he not? Isn’t he your attorney? [141] 

A. In what manner? I have had two or three 
attorneys, sir. 

Q. He has been one of them? 

A. Mr. Sahlstrom has acted as counsel for me; 
yes, sir. 

@. Your testimony with regard to this type of 
car, is that based upon all types of dump ears or 
upon your inspection and examination and working 
with this particular type of dump car that was here 
involved ? 

A. Your Honor, I just don’t quite understand. 

The Court: Repeat the question. 

Mr. Gearin: [I will rephrase the question. 

@. Your testimony about the working of these 
dump ears, is that based upon all tvpes of dump 
ears, or is it based upon the Clark type? 

That is a Clark type, sir. 

How many of them have you seen? 

Clark types? 

Yes, sir. 

When I first started railroading, sir, I used 
to see them quite frequently. In the last 20 years 
that is the first one I have seen. 


>OPO> 


Q@. That was the first one you had seen in 20 
years ? A. Yes, sir. 
Mr. Gearin: That is all. [142] 
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(Testimony of Robert J. Martens.) 
Redirect Examination 
By My. Peterson: 

Q. What was the condition of health of Mr. 
Eastman prior to October 16, 1952, as you observed 
it? 

A. What did you say? I did not hear. 

Q. What was his condition of health? 

A. I would say he was in good health. 

@. One further question concerning the car it- 
self. If the air hose had been hooked up, this ear, 
the air hose was hooked to a connection so it could 
get air into it and operate a couple times and then 
disconnect it, would there still be motive power in 
the car or some part of it so as to—when this pis- 
ton is put into position that the air motive power 
functions? 

A. It would depend upon a control valve like 
that. You have—if the air had been connected to it 
that air could leak through the reservoir to the 
eontrol valve. It is possible, yes, sir. 

Mr. Peterson: No further questions. 

My. Gearin: That is all. 

(Witness excused.) [143] 


TERESA EASTMAN 
called in her own behalf and in behalf of plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Sahlstrom: 
Q. State your full name, please. State your name 
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(Testimony of Teresa Eastman.) 
for the jury, please. A. Teresa Eastman. 

Q. What is your address, Mrs. Eastman? 

A. 708 West Fourth, Eugene. 

Q. What city? A. Eugene. 

Q. How long have you lived at that address in 
Eugene? 

A. This is starting the 28th year. In March it 
will be 28 years. 

Q. Where were you horn? 

A. I was born at Sulpher Springs. It is a small 
place about 20 miles from Gardiner in Oregon. 

Q. In Douglas County? 

A. In Douglas County. 

Q. At the time of the accident on October 16, 


1952, how old were you? A. In 1952? 

Q. Yes. A. I was 61 years old. [144] 

Q. At this time how old are you? 

A. Iam 63 the 4th of April. 

Q@. What is your birth date? 

A. The 4th of April, 1954, I was 63. 

@. Had you been married prior to having mar- 
ried Mr. Eastman? A. Yes. 

Q. To whom? A. To Louis J. Kolker. 

Q. When did Mr. Kolker pass away ? 

A. In 1946. 

Q. What business was he in in Eugene? 

A. He passed away on the 19th of August, 1946. 


The Court: What was his business during his 
lifetime ? 
The Witness: He was in the grocerv business. 
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(Testimony of Teresa Eastman.) 

Mr. Sahlstrom: Q. You made your home in 
Fugene ? 

A. And he also worked in a hardware store in 
Kugene for years before T met him. 

Q. Do you have some difficulty in hearing, Mrs. 
Eastman ? A. What is it? 

Q. Do you have some difficulty in hearing? 

A. Yes, I do. My right ear I don’t hear well out 
of. 

The Court: Why don’t you ask leading ques- 
tions. This does not involve hahility? 

Mr. Gearin: I have no objection. 

The Court: Proceed. [145] 

Mr. Sahlstrom: Q. What is the condition of 
your eyesight at this time? 

A. J use one eye, my right eye. 

The Court: I do not think that is material. You 
had better confine yourself to the issues involved 
in this ease. 

Mr. Sahlstrom: Q. What date were you mar- 
ried to Eric Gunner Eastman? 

A. On October 25, 1949. 

Q. Where? A. In Eugene, Oregon. 

Q. At the time of Mr. Eastman’s death how 
old was he? 

A. He was 57. He would have heen 58 had he 
lived until December that vear. December 26th was 
his birthday. 

Q. You and Mr. Eastman made your home at 
708 West Fourth, in Engeuc, is that right? 

AY Whats it? 
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(Testimony of Teresa Eastman.) 

Q. You made your home at 708 West Fourth in 
Eugene; is that right? A. Yes. 

Q. Do you own that house? A. Yes. 

Q. Approximately how much were Mr. East- 
man’s earnings while employed by Southern Pacific 


Company ? 
A. Well, it was around either 300 or more. 
Q. Each month? [146] A. Yes. 


Mr. Gearin: Mr. Sahlstrom, I will stipulate to 
that, that whatever is shown on his income tax re- 
turns J will stipulate he earned through the com- 
pany. 

Mr. Sahlstrom: In the year 1951 the return 
shows he earned for Southern Pacific Company the 
sum of $3762.13, and up until the time of his 
death in October 16, 1952, he earned a total sum of 
$3025.83. 

The Court: About $300 a month. 

Mr. Sahlstrom: @Q. Do you have some income 
from the teaching of piano lessons? 

A. What is it? 

The Court: That is immaterial. 

Did your husband support you? 

The Witness: Yes, he did. 

The Court: He supported you? 

The Witness: Yes, he did. 

The Court: And he was the type of man who 
saved his money and brought home his check? 

The Witness: He brought his cheek home and 
paid the bills, all the household hills. 

The Court: He was a good hushand ? 
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(Testimony of Teresa Eastman.) 

The Witness: Yes, he was. 

Mr. Sahlstrom: Q. Did he spend all of his pay 
check for the family expenses? [147] 

A. For anything around the house and anything 
that was needed. 

Q. Did he also spend some money for the re- 
pairing and alteration of his house? 

A. Yes, he did, he had the whole house redeco- 
rated, new light fixtures, everything put in. 

Q. Do you know how mueh that cost, approxi- 
mately ? A. What is 1t? 

@. How much did that cost, do you know, ap- 
proximately ? 

A. What he paid for the redecorating the house? 

Q. Yes. 

A. $350, when we were first married. 

@. Was all the money that he brought home 
from his pay check everv month spent for your 
family expenses? 

A. He paid all family expenses. 

@. When did you first receive notice of the ac- 
cident in which your husband met his death? 

Mr. Gearin: That is immaterial, your Honor. 

The Witness: Five minutes after 12 on October 
16th. 

Q. Did you then go to the Kugene Hospital 
Clinic where he was being cared for? 

A. T had a girl in the house that was gone jo 
the store so I know exactly what time it was he- 
eause she was going to have hinch with me before 
we heard of the accident. 
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The Court: What is the purpose of this exami- 
nation ? 

Myr. Sahlstrom: To show when he was received, 
12:15, he [148] was unconscious, your Honor. 

The Witness: She came back and had a ear, 
took me from there to the hospital. 

The Court: Whose pain and suffering? 

Mr. Sahlstrom: Eric Eastman’s. 

The Court: If a man is unconscious it is pretty 
hard to have pain. 

My. Sahlstrom: We are showing so far that he 
left the SP yards about 10:30. 

The Court: The testimony is that he was un- 
conscious when she arrived shortly after 12:00. 

Mr. Gearin: We will so stipulate, your Honor. 

Mr. Sahlstrom: Did he ever regain consciousness 
while vou were there at the hospital? A. No. 

@. Did you remain with him until his death? 

Ay shodid. 

. What time did death occur? 

A. At 11:00 o’clock at night he died. 

Mr. Sahistrom: Your witness. 

Mr. Gearin: J have no questions. 

The Court: That is all, Mrs. Eastman. 

(Witness exeused.) 

Mix. SahIstrom: We have one or two more ex- 
hibits, vour Honor. We would hke to offer his hon- 
orable discharge showing [149] he was a railroad 
man from 1918 on. 


Mr. Gearin: It is immaterial. 


154 Teresa EH. Kastman vs. 


Mr. Sablstrom: <A copy of letters of administra- 
tion showing her authority. 

Mr. Gearin: It is admitted. We admit that she 
is the administratrix, your Honor. I do not think 
it is necessary to have that in the record. 

The Court: Has that not been admitted in the 
pre-trial order? 

Mr. Gearin: Yes, your Honor. 

The Court: In paragraph 3 it is admitted. 

Mr. Sahlstrom: Those are all the exhibits, your 
Honor—excuse me, there is one more exhibit, the 
Basic Safety Code of the State of Oregon. 

Mr. Gearin: Jt is immaterial as not having any 
applicability to the facts of this case. 

Mr. Sahistrom: We contend it does. We have 
placed in the pre-trial order the particular pro- 
vision we rely upon. 

The Court: We will admit that. All the others 
are rejected. 


(Booklet, Basic Safetv Code of the State of 
Oregon, previously marked Plaintiff’s Exhibit 
Number 4 for identification was received in 
evidence.) 


The Court: Does the plaintiff rest? 

Mr. Sahlstrom: Yes. [150] 

Mr. Gearin: Defendant rests. 

The Court: Ladies and gentlemen of the jury, 
we will take a recess now. Please return at 10:00 
o'clock on Tuesday morning. In the meantime, 
please do not discuss this case with anyone else. 
Please do not discuss this case with anyone. You 
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are now excused until 10:00 o'clock Tuesday morn- 
ing. 
(Jury retires.) 

Mr. Gearin: At this time, if the Court please, 
the defendant respectfully moves the Court for an 
order directing the jury to return its verdict against 
the plaintiff and in favor of the defendant upon the 
following grounds, to-wit: One, there is no evidence 
substantially satisfactory or otherwise that the de- 
fendant is guilty of negligence in any particulars 
eharged in the pre-trial order, or; that any act or 
omission on the part of the defendant constituted a 
proximate or contributing cause of his injuries and 
death, and; thirdly, it furthermore appears from 
all the evidence in the case that the deceased was 
euilty himself of negligence constituting the sole, 
proximate, contributing cause of his death. 

(he Courts I think you areeright, but I’m not 
going to make a determination. If vou want to 
argue the matter we will hear you at 10:00 o’cloeck 
tomorrow morning. 

Myr. Gearin: I do not intend to argue the matter, 
your [151] Honor. I have just made my motion, 
and I think it is well taken. 

The Court: Do you want to argue it? 

Mr. Sahlstrom: I think we should be heard, your 
Honor. 

The Court: I will just say as far as the blue flag 
is econeerned T think it has no relevancy to this case 
at all heeause even though the rules require them 
to have a flag and thev did not have a flag in this 
ease, Eastman knew that Lambert was under the 
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car, and what more possible good could they do 
having a flag there? He was not going to be ap- 
prised of anything because he knew the dangers 
involved. 

The testimony is undisputed that he was assigned 
to work on the flanger car and not on this car, and 
there is also testimony that he was told to keep 
away even theugh that was a little before. As far 
as any mechanical defects in the dump car is con- 
cerned, it would not have been on Track 15, it would 
not have been in the repair yard if it was in good 
condition. The reason it was there it was in poor 
condition and had to be repaired, and the law with 
reference to equipment that is in need of repair is 
somewhat different than the law with reference to 
items that are supposed to be in good working 
order, and here the testimony is also that so far 
as the locks were concerned in the first place, they 
had to keep the locks open in order to get the door 
down. That is what they were trying to do, and in 
addition to that, the witness [152] Lambert, I be- 
lieve, testified that the door had not been fully 
closed, it was somewhat below the top, and, there- 
fore, he could not close these locks, and one lock 
was off, one lock was open. 

T do not think there is any evidence to go to 
the jury on, but T will hear you at 10:00 o’clock 
tomorrow morning, and I would suggest that you 
be here, Mr. Gearin. 

Mr. Gearin: J shall, your Honor. [153] 
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(At this time counsel for the respective par- 
ties presented argument to the Court on de- 
fendant’s motion for directed verdict.) 


The Court: You have tried the case for a full 
day, and I think you have a right to have this case 
appealed, and I’m going to let you go to the jury, 
but I’m going to take this motion under advisement. 
f am not promising anything if a verdict comes in. 
You should know it right now, and if I do take any 
action I will not grant a new trial. I will just set 
aside the verdict and let you go up on it. [154] 


Tuesday, Jan. 25, 1955, 10:00 o’clock a.m. 
trial resumed 


The Court: You have heard all the testimony, 
ladies and gentlemen of the jury. Now you are 
going to hear the arguments of the attorneys, and 
after that you will hear the instructions of the 
Court, and the case will be submitted to you. We 
will first hear from one of the attorneys for plain- 
tiff. 

(Thereupon the attorneys for the respective 
parties made their arguments to the jury.) 


Court’s Instruction to the Jurv 
The Court: Ladies and gentlemen of the jury: 
You have now heard all the evidence and the 
arguments of the attorneys in the case of Teresa 
Eastman, Administratrix of the estate of Eric Gun- 
ner Eastman, plaintiff, against the Southern Pacifie 
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Company, defendant. It is now my privilege and 
my duty to lay down for you the rules of law 
which you are to follow in deciding the questions 
of fact that I am about to submit to you. 

It is your duty as jurors to follow the law as 
stated in the instructions of the Court and to apply 
the law so given to the facts as you find them in the 
evidence without bias, without prejudice, and with- 
out sympathy for or against either the plaintiff or 
the defendant. You are not to single out one in- 
struction alone as stating the law. You must con- 
sider the instructions as a whole. Regardless of 
any opinion you might have as to what the Jaw 
ought to be, it would be a violation of your sworn 
duty to base a verdict on any other view of the 
law than that given in my instructions. 

As I recently told you, you have heard the argu- 
ments of the attorneys, and what they say during 
the course of the trial in their arguments or to the 
Court is not evidence. I want to repeat. If your 
rememberance of any evidence is different than that 
related to you by a particular attorney, [156] then 
you rely on your own memory. The purpose of an 
argument to a jury is to suggest inferences and de- 
ductions which the particular attorney suggests can 
he drawn from the evidence. While you may follow 
the inferences and deductions that are made to you 
by a particular attorney if they seem reasonable 
and logical to vou, you are not bound to do so. You 
are the sole and exclusive judges of all the facts in 
the case, and you are bound only by the testimony 
and the other evidence which is before vou. 
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A judge in the Federal Court has the privilege 
of commenting on evidence. I shall not do so in this 
case because the questions of fact to be decided by 
you have been fully and carefully argued, and in 
spite of the delay from last Friday until today the 
ease was short and the facts largely undisputed. If 
you know or think you know by any expression or 
words of mine what IT think about this case and 
how it should be determined, vou are not bound by 
my opinion on that subject. I repeat that you are 
the sole and exclusive judges of all the questions of 
fact and the credibility of all witnesses; however, 
T will lay down for you certain rules of law which 
eovern you in vour determination of the facts, and 
these rules are final and binding upon you whether 
vou agree with them or not. 

You are to decide the questions that are to be pro- 
pounded to you solely on the basis of the evidence 
that has been [157] introduced at this trial, that 1s, 
the testimony and the exhibits and the instructions 
of the Court without, as T told you, any feeling of 
sympathy or bias or prejudice. If vou have aec- 
quired or believe you have acquired any knowledge 
or information concerning any issue involved in this 
ease from any source other than the evidence, you 
are not to convey such information to any other 
juror, and you are not to consider it yourself. 

The defendant Southern Pacifie Company is a 
corporation. A corporation must necessarily act 
through individual persons. Tt is admitted that the 
other members of the train crew with whom the 
decedent was working at the time and place of the 
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accident were employees of the Southern Pacific 
and that they were acting im the course of their 
duty, of their employment, at such time. Therefore, 
if vou find that one or more of such other employees 
did or failed to do something which under the cir- 
cumstances amounted to negligence, then such negli- 
‘gence, if any, would be deemed to be the negligence 
of Southern Pacific Company. 

This action was brought by the plaintiff, Teresa 
E. Eastman, as the Administratrix of her husband’s 
estate against the Southern Pacific Company under 
and pursuant to an act of Congress known as the 
Federal Employers’ Liability Act. This act provides 
in substance that a common earrier by railroad en- 
gaged in interstate commerce shall be lable in dam- 
ages [158] to any person suffering injury or death 
while he is emploved by such carrier in interstate 
commerce, for injuries resulting in whole or in 
part from the neghgence of any officer, agent, or 
employee of the railroad company or by reason of 
any defect or insufficiency due to the company’s 
negheenee in its cars, applianees, machinery, tracks, 
or other eauipment. In other words, the Hability 
which this act 1mposes upon a railroad company is 
liahihty for negligence. The Act does not make a 
railroad company an insurer of the safety of the 
decedent or any of its employees; therefore, before 
you ean find that the defendant is liable to the 
plaintiff as the Administratrix of her husband’s 
estate von must find that the railroad company 
breached its duty to the deecdent; in other words, 
that the railroad company was guilty of negligence. 
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The mere fact that an accident occurred is no 
evidence of negligence, and you may not find that 
the defendant was negligent solely by reason of 
fhe fact that an accident occurred. The law does not 
impose liability upon any person in the absence of 
fault, nor does the law presume that any person is 
at fault in the absence of proof of such fault. On 
the contrary, the law presumes that each party, that 
is, the railroad company and the decedent both, ex- 
ereised the care which an ordinarily prudent person 
would have exercised under all the circumstances. 

If the accident happened when all the parties 
were in the [159] exercise of due care, then the 
Jaw would not impose Hability wpon anyone. Tf the 
accident were an unavoidable one, that is, one with- 
out the fault on the part of anyone involved, there 
eould be no recovery in this case. 

The law imposes upon the party who claims that 
another is at fault the necessity of proving that 
claim by evidence, and that claim must not only be 
proved by evidence but by the greater weight of the 
evidence. This is known in law as the preponder- 
ance of the evidence. In other words, the burden of 
proving an allegation by the preponderance of evi- 
dence is laid upon the party making the claim. 

Preponderance of evidence means the greater 
weight of the evidence. The greater weight of the 
evidence does not mean testimony by the greater 
number of witnesses, but it means evidence that is 
more convineing by reason of the credibility that 
you may give to the witnesses or by reason of other 
evidence that may have been introduced. If vou 
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find upon any claim of negligence set forth by the 
plaintiff against the defendant that the evidence is 
evenly balanced or inclines toward a contention 
made by the defendant, then the plaintiff is not 
entitled to recover on that particular issue. 

It was the duty of the defendant towards Mr. 
Eastman to act as a reasonably prudent person 
under all the circumstances at the time and place 
of the accident and in view of the attendant danger. 
A breach of that duty is called negligence. [160] 

Negligence is defined as the doing of an act. which 
a person of ordinary prudence would not have 
done under the same or similar circumstances or the 
failure to do an act which a person of ordinary 
prudence would have done under the same or simi- 
lar circumstances. In determining whether the de- 
fendant exercised reasonable care at the time and 
place of the accident its conduct is to be measured 
against the standard of what a reasonably prudent 
person would have done or would not have done 
under the same or similar circumstances and in 
view of the attendant danger. 

In other words, the degree of care which a per- 
son is required to maintain varies with the condi- 
tions. The greater the hazard the greater the care 
that must be exercised, and this rule is applicable 
to both Mr. Eastman and to the emplovees of the 
defendant company, that is, Mr. Lambert and Mr. 
MacGregor and Mr. Barker. 

The plaintiff was required to specify the manner 
in which she claims that the railroad company was 
a fault or in which the railroad company breached 
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its duty to Mr. Eastman. I instruct you that the 
plaintiff is bound by the allegations of negligence 
charged against the defendant which I will outline 
for you, and she must recover, If at all, in this action 
upon those allegations and no others. Therefore, if 
you should believe that the defendant was guilty 
of negligence in some particular not mentioned in 
my instructions, you may [161] not consider such 
other negligence even if you find that such other 
neghgence existed. 

Before I take up the particular charges of neghi- 
gence I call your attention to the fact that during 
the trial there were certain statements made and 
exhibits introduced which have no relevancy to this 
ease. One relates to a rule of the company which 
provides that in case of serious mjury employees 
are required to call the nearest surgeon. In order 
for this rule to be applicable it would be required 
that the employees knew of the serious character of 
the injury or in the exercise of reasonable care 
should have known of the seriousness of the injury 
which the decedent sustained, and, likewise, the 
plaintiff would be required to show some causal eon- 
nection between the failure to call a surgeon and 
the death of the decedent. In this case there is no 
such evidence, and you are therefore instructed to 
disregard any claim of negligence based upon such 
allegation. 

Second: There was other testimony with refer- 
ence to the fact that the company should have had 
blue flags or red flags to warn workmen of the 
presence of these cars on the track. This regulation 
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of the company has no applicability to this case be- 
cause the testimony is undisputed that the decedent 
knew of the presence of this car on the repair track 
and the fact that it was being worked on; there- 
fore, you are to give no weight or effect to the pres- 
ence or absence of flags [162] whether they be blue 
or red. They have nothing to do with the case. 
Finally, this mignt be an appropriate place to mem- 
tion the fact which was mentioned by both the at- 
torneys in the argument, that is, the testimony of 
Mr. Sutton. Mr. Sutton was called to testify not 
for the purpose of putting in substantive evidence. 
He was called merely to impeach the testimony of 
Mr. MacGregor, and that testimony may only be 
considered for that purpose and that purpose alone, 
whether you are to discredit Mr. MacGregor’s testi- 
mony, and Mr. Sutton’s testimony is not to be given 
any weight or effect other than that. 

The claims of negligence upon which Mrs. East- 
man as Administratrix must recover, if at all, are 
the following: First, in manipulating the dumping 
mechanism at a time when the door locks were in 
a state of repair and in an open position and dece- 
dent was standing in close proximity. That, Mrs. 
Eastman says, constitutes neghgence. Now, you 
have heard the evidence, and I leave it to you to 
determine whether such conduct on the part of the 
railroad company’s employees, even if proved by 
a preponderance of the evidence, amounts to negli- 
gence. 

Negligence, as you will recall, is defined as the 
doing of an act which a person of ordinary pru- 
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dence would not have done under the same or simi- 
lar cireumstances or the failure [163] to do an act 
which a person of ordinary prudence would have 
done under the same or similar circumstances. 

In determining whether defendant was negligent 
you are to consider the fact that defendant is not 
under any obligation to render its employment ab- 
solutely safe, nor is it required to do everything 
humanly possible to prevent accident or injuries. 
It is only required to exercise reasonable care. You 
are likewise to consider the fact that defendant’s 
eonduect is not being judged by what which now 
may appear it could have done to avoid the acci- 
dent after all the facts and circumstances are 
brought before you. The defendant is to be judged 
only by that degree of care and caution which 
would be exercised by a person of ordinary pru- 
dence under like circumstances, in other words, as 
the cireumstances appeared to him at that time. 

As I have previously stated, plaintiff has the 
burden of proving its specifications of negligence 
by a preponderance of the evidence, and you will 
therefore determine whether the allegation has been 
proved and whether such conduct amounts to negti- 
gence. After you have done that you will consider 
the other specifications of negligence asserted by 
the plaintiff against the defendant. In all of them 
Mrs. Eastman complains of the failure of the rail- 
road company and its employees to warn her hus- 
band. For example, specification number 2 alleges 
that the railroad company was negligent in failing 
to warn plaintiff of the dangerous nature of the 
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particular dump car. [164] Specifications number 
3: In failing to warn decedent that the door locks 
on the side on which the door was to be dropped 
were in an open position and in a state of (sic) 
repair; four, in failing to give the decedent any 
warning prior to the time Mr. Lambert manually 
forced into position the dumping mechanism which 
caused the door to drop on the decedent. 

With reference to these three specifications, you 
will first have to determine whether the railroad 
company did in fact fail to warn the decedent of 
the things about which the plaintiff complains, and 
if you find that plaintiff has proved such failure by 
a preponderance of the evidence you will then de- 
termine whether such conduct amounts to negli- 
gence. In connection with this determination, I in- 
struct you that the defendant was under no duty to 
warn an employee of danger that is obvious, open, 
and apparent or, if the decedent knew or in the 
exercise of reasonable care should have known of 
the dangers attendant on his being in the vicinity of 
the dump ear when it was being worked on, then 
too there would be no necessity for the defendant to 
have warned him of such danger. You should also 
eonsider and use as a guide the definition of neghi- 
gence that I have heretofore given you in connec- 
tion with the first specification of negligence. 

Tf the plaintiff fails to prove that the defendant 
was guilty of negligence in any one of the specifica- 
tions of neglgenee that I have read to you, then 
vour dehberations [165] will be at an end, and you 
will return a verdict in favor of defendant. Tf, 
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however, you find that the defendant was guilty of 
negligence as set forth in one or more of the speci- 
fications by a preponderance of evidence, you will 
then consider the question of proximate cause. 

Proximate cause is probable cause. It is that 
eause which alone or in conjunction with other 
causes produced the accident or injury. Thus, an 
act or omission of a person which sets in operation 
some factor or other thing that brings about an 
injury is held to be a proximate cause of the in- 
jury unless the causal force of the operation of 
the act or omission has been broken by some new 
or intervening cause prior to the accident. A cause 
without which a result would not have oceurred is 
a proximate cause. 

This does not mean that the law recognizes only 
one proximate cause of injury consisting of only one 
act or omission by one person. On the contrary, 
acts or omissions by one or more persons may 
operate or work concurrently either individually 
or together to cause an injury, and in such ease each 
is regarded in law as a proximate cause. The plain- 
tiff need not prove, in order to recover, that the 
negligence of the defendant was the sole proximate 
cause of the decedent’s injuries or death. The de- 
fendant is liable to the plaintiff even though its nee- 
ligence is only a contributing or a concurring proni- 
mate cause. [166] 

The defendant has denied that it was guilty of 
negligence in any of the respects alleged by Mrs. 
Eastman, and it claims that the injuries which Mr. 
Eastman suffered were due solelv to his own neglt- 
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gence or inadvertence. The defendant has alleged 
that the decedent was guilty of negligence in cer- 
tain particulars, and you may consider these speci- 
fications and no others. On the specifications of neg- 
higence asserted by the defendant against the dece- 
dent the defendant has the burden of proof, and, 
likewise, even if you believe that the defendant was 
euilty of negligence in some other particular not set 
forth in defendant’s specifications of neghgence you 
may not consider such other negligence even if vou 
find that it did exist. 

T want to eall your attention again to the fact that 
if Mis. Eastman has failed to prove any neghgence 
on the part of the railroad company which caused 
the accident, then your deliberations will be at an 
end right then, and you do not have to consider 
these specifications which the railroad company 
has asserted against Mrs. Eastman, but if the plain- 
tiff has proved that the railroad company was liable 
in any one or more of the respects that she has al- 
leged and that was the proximate cause of the acci- 
dent or a proximate cause, then vou would con- 
sider these other specifications, and you would also 
consider it in connection with one other situation, 
and that is as you look over the whole testimony, 
all the testimony [167] as vou are required to do, 
if vou find that the plaintuff did something which 
he railroad company specifies was the sole cause 
of the accident, then, of course, the plaintiff cannot 
recover, and T will cover that meght now. 

The defendant has alleged that the decedent was 
epilty of neeligenee in three particnlars and that 
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such neghgence was the sole cause of the accident 
which resulted in his death. These are the three 
charges: First, that the decedent voluntarily left 
work to which he had been assigned and stood by 
and in close proximity to a dump car which was 
being repaired when there was no justification or 
excuse for his so doing; secondly, that the decedent 
failed to pay heed to the instructions and warning 
given by other employees to stand in the clear of 
said dump car; third, that the decedent suddenly 
and without warning left his place of safety along 
said dump ear and walked forward directly along- 
side the dump ear when he knew or in the exereise 
of reasonable care should have known that it was 
unsafe for him to have done so. 

Tf you find that the decedent was guilty of negli- 
eence in one or more of the three particulars that 
I have read to you and that such negligence was 
the sole cause of the accident, the plaintiff may not 
recover. The reason for this should be fairly obvi- 
ous. If the decedent was solely responsible for the 
aceident which resulted in his death, then even 
though defendant did something which it should not 
have done or failed to do something [168] which 
it should have done such conduet could not have 
eaused the accident if the decedent’s conduct was 
solely responsible for the accident. 

On the specifications of negligence asserted by 
the railroad company against the decedent the de- 
fendant railroad company has the burden of proof, 
and it must prove one or more of said allegations 
hy a preponderance of the evidence, and, likewise, 
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it must show that such negligence was the proxi- 
mate cause of the accident. 

If you find that the defendant or one or more of 
its employees was guilty of negligence in one or 
more of the particulars that I have outlined to you, 
and if you also find that such negligence contributed 
to the accident and the resultant death of Mr. East- 
man, then the plaintiff is entitled to recover even 
though you also find that Mr. Eastman himself was 
guilty of negligence which likewise contributed’ to 
the accident. This is true because under the Federal 
Employers’ Liability Act negligence on the part of 
an employee such as Mr. Eastman which merely 
contributed to the accident can only be considered 
in mitigation of damages. 

If you find in favor of Mrs. Eastman on the basis 
of the mstructions that I have heretofore given you, 
then you should determine the amount of damages 
that plaintiff should be awarded. In assessing dam- 
ages for the plaintiff upon her action to recover 
damages for the death of her husband you [169] 
will assess such sum of money as will be equiva- 
lent to compensation for the deprivation of the rea- 
sonable expectation of pecuniary benefits which 
would have resulted from the continued life of the 
deceased. That is to say, you will assess such sum 
of money as damages to plaintiff as she would have 
received as the wife of the deceased, Eric Gunner 
Eastman, had he lived. That is, the amount of dam- 
ages should be the pecuniary benefits to her from 
the money that Mr. Eastman would have made. It is 
not how much money he brought into the home, for 
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example, but it is the net amount that she would 
have received plus the other pecuniary benefits 
which she would have received had Mr. Eastman 
lived. 

You were instructed that under the American 
Standard Mortality Tables a man of 57 years has 
a life expectancy of 16.43; however, the decedent, 
Eric Gunner Eastman, his life expectancy is a ques- 
tion of fact for you to determine taking into con- 
sideration the decedent’s age, sex, health habits, and 
the nature of his occupation, whether hazardous or 
not, and the fact that he has a life expectancy of 
16.43 years does not mean that had he not been in 
this accident he would have lved that long or that 
he would not have lived longer, and, likewise, that 
life expectancy does not determine the number of 
vears that he would have worked and carned 
money. He was 57. That would have brought him to 
about 73 and a half vears old. In assessing plain- 
tiff’s damages, you may [170] take into considera- 
tion his life expectancy, as I have told you, and 
vou may also take into consideration Mrs. East- 
man’s life expectancy determined as of the date of 
death of Eric Gunner Eastman. Mrs. Eastman at 
that time was 61 years old, and under the American 
Standard Mortalitv Tables she had a life expectancy 
of 14 vears: however, plaintiff’s life expectancy as 
the wife of the decedent is a question of fact for 
vou to determine taking into consideration her age, 
sex, health habits, and the nature of her oecupation, 
whether hazardous or not. 

On arriving at the amount of pecuniary loss 
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which Mrs. Eastman would have sustained, you will 
determine whether the amount of damages to be 
awarded should be reduced because of any contribu- 
tory negligence on the part of Mr. Eastman himself. 
If you find that Mr. Eastman was negligent in one 
or more of the respects charged and that such negli- 
gence contributed to his death, you will reduce the 
amount of damages which you have found in pro- 
portion to that amount of negligence of the respec- 
tive parties. In other words, if you find that Mr. 
Eastman was contributorily negligent and that his 
negligence was responsible for fifty per cent of his 
fatal accident, then you would reduce the amount 
of damages by fifty per cent, and you would award 
plaintiff fifty per cent or one-half of the recovery 
which you would ordinarily have given her had 
Mr. Eastman not been guilty of any negligence. 
Tf the decedent’s neghgence contributed to the ex- 
tent of ten per cent the award should be reduced 
by that amount, and if he were guilty of negligence 
to the amount of twenty-five or thirty-three and a 
third per cent then the award should be three- 
quarters or two-thirds of what would normally have 
been given plaintiff had her late husband not been 
negligent. These are merely examples, and vou can 
do the same with any other proportion that you 
night figure out. 

The amount of damages which you find which has, 
or probably will be sustained by plaintiff after the 
reduction, if any, because of any contributory negli- 
eence shall then be reduced to its present value, and 
such amount will be the amount of your verdict in 
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case you find that plaintiff is entitled to recover. 
However, as I previously told you, you will not be 
called upon to determine damages until and unless 
you find that the Southern Pacifie Company was 
cuilty of some neghgence as alleged by the plain- 
tiff and that such negligence caused or contributed 
to the accident and the resultant death of Erie 
Gunner Eastman, and the fact that IT am instructing 
you on the question of damages that does not mean 
that I am or am not of the opinion that plaintiff 
is entitled to recover. On that issue I am expressing 
no opinion one way or the other. 

This case is not to be tried on the basis of any 
sympathy or passion or prejudice. Your decision 
must be reached and [172] founded upon an un- 
prejudiced consideration of all the facts and with- 
out anv desire to punish anyone and without any 
thought of plaintiff’s financial condition or the de- 
fendant’s ability to pay. You are to be guided 
solely by the evidence in the case and by the rules 
of law which I have laid down for you. 

You are the sole and exelusive judges of the facts 
in the case and the credibility of all witnesses. Your 
power of judging the effect or value of evidenee, 
however, is not arbitrary but must be exercised with 
legal discretion and in subordination to the rules 
of evidence. 

The testimony of any witness to whom you give 
full credit and helief is sufficient to establish any 
issue in the case. Every witness is presumed to 
speak the truth. This presumption, however, may 
be overcome by the manner in which he testifies, the 
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character of his testimony, or by evidence affecting 
his character or motives or by contradictory evi- 
dence. 

If you find that a witness has testified falsely in 
any one material part of his testimony you should 
look with distrust upon the other evidence given 
by such witness, and if you find that any witness 
has testified wilfully false it will be your duty to 
disregard entirely all the evidence given by such 
witness unless corroborated by other evidence which 
you do believe. 

You should look with caution upon the oral ad- 
mission of [173] a party or of a witness as that 
kind of evidence is subject to mistake. The party 
himself may have been misinformed or may not have 
clearly expressed his meaning, or the witness may 
have misunderstood him. That instruction with ref- 
erence to oral admissions is relative to the testimony 
of Mr. MacGregor and Mr. Sutton. You will first 
have to decide whether the admissions alleged to 
have heen made by Mr. MacGregor in Mr. Sutton’s 
presence were actually made or whether Mr. Sutton 
may have misunderstood him. 

You will have with vou two forms of verdict, one 
for the plaintiff and one for the defendant. The 
verdict for plaintiff reads: ‘‘We, the jury duly em- 
paneled and sworn to well and truly try the above- 
entitled cause, do find our verdict in favor of plain- 
tiff and against the defendant and assess plaintiff's 
damages in the sum of blank dollars.” If you de- 
cide in favor of plaintiff, yon will use this form of 
verdict, and vou will insert in that blank space the 
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amount to which you believe plaintiff is entitled. In 
the Federal Court the verdicts of the jury must be 
unanimous, unanimous upon every issue in the 
ease; therefore, the verdict as to the amount, in the 
event you find for plaintiff, must be the considered 
judgment of each of the jurors. 

It has been known in the past that in order 
arrive at a verdict the jurors have agreed upon 
some mechanical process. For example, they have 
agreed that each one will put down on [174] a piece 
of paper the amount to which he or she believed 
the plaintiff is entitled, then added it up and got a 
sum, and then divided it by 18 and say this would 
be the verdict of the jury. You cannot agree in ad- 
vance to anything of that kind. That is known as 
a quotient verdict. and it is illegal. Of course, if 
vou come to the question of damages you are ex- 
pected to discuss it with each other, but after you 
arrive at a verdict, in arriving at a verdict you 
must select the figure which is satisfactory to each 
of the jurors, and you cannot do it by any mechani- 


to 


cal means. 

Tf, on the other hand, you find against the plain- 
tiff and in favor of the Southern Pacific Company 
you will use the form of verdict which reads: “We, 
the jury duly empaneled and sworn to try the 
above-entitled cause, do find our verdict in favor 
of the defendant and against the plaintiff.” Here, 
again, when you return that verdict it must he a 
unanimous verdict. 

The verdicts provide only for signature bv the 
foreman. Let me admonish the foreman, whoever 


4 4 7 “~ 
176 Teresa HE. Hastman vs. 


he or she may be, to make sure that the verdict that 
is signed represents the unanimous opinion of each 
of the 11 jurors. 

Before the case is submitted there is a matter 
that I would like to take up with counsel in cham- 
bers. 

(Thereupon, the following proceedings were 
had in the Court’s chambers:) [175] 

Mr. Peterson: Your Honor, that rule as to pro- 
eedure in the Federal District Court is a little un- 
clear to me as to the manner in which exceptions 
must he taken. No exception is necessary, as I read 
the rule, when an objection is made. 

The Court: You are going to have to object to 
any jnstruction that T gave that vou believe errone- 
ous, and if you think that I was in error in failing 
to give any requested instruetion vou will have to 
set forth the requested instruction that I failed to 
eive. 

Mr. Peterson: Plaintiff excepts to the Court’s 
withdrawal from the consideration of the jury plain- 
tif’s contentions 1, 4, 5, 6, 9 and 10 on the ground 
and for the reason that there is substantial evi- 
denee to submit to the jury on those questions. 

The plaintiff excepts to the Court’s instructing 
the jury that they would disregard all testimony in 
he case respecting the ahsence of a blue flag in 
violation of a company ruling respecting placement 
of a bine flag. 

The plaintiff exeepts to the Court’s instructing 
the jurv that the plaintf! was not entitled to re- 
eover if the decedent's death was due to mwnavoid- 
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able accident. The point of that exception is that 
there is no phase of this case that can be classified 
as being an unavoidable accident within the mean- 
ing of the decided cases. 


The plaintiff excepts to the Court’s instructing 
the [176] jury to disregard the company rule with 
respect to calling a surgeon upon injury coupled 
with the Court’s statement that that rule could only 
apply if the employees had full knowledge of the 
seriousness of the injury sustained by the injured 
person and further instructing the jury that there 
must have been a proof of a causal connection be- 
tween a violation of such company rule and death, 
the purpose of that being that we submit that that 
was proper evidence for the jury’s consideration 
on the pain and suffering contention. 


The plaintiff requests the Court that it instruet 
the jury that MacGregor’s testimony was not an 
oral admission. The Court gave contradictory in- 
structions to the jury in this respect. The Court ad- 
vised the jurv that the witness Sutton, that his 
testimony was solely for the purpose of impeaching 
the credibility of the witness MacGregor and that 
they conld consider Sutton’s testimony solely and 
onlv for that purpose and for no other purpose as 
it was not substantive evidence. Now, then. the 
Court later on instructed the jury the oral admis- 
sions of a party are to be viewed with eaution, and 
the Court stated to the jury. 


The Court: Yes, I think you are meht. T will go 
back and tell them that the statement of Mac- 
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Gregor was not an admission and to disregard all 
the instruction with reference to admissions. 

Mr. Peterson: I think that would be an error 
that one [177] could claim. I am calling it to the 
Court’s attention. 

The Court: I am going to clear that up. 

Mr. Peterson: The plaintiff excepts to the 
Court’s instructing the jury that no warning was 
necessary of an open, obvious conduct with appli- 
eation to the car because it has no application in 
this case. There is no showing that Eastman knew 
of anv open or obvious omission. It was a comment 
on the evidence not merited by the evidence. 

Plaintiff excepts to the Court submitting to the 
jury and instructing the jury that the defendant’s 
contentions of sole negligence on the part of the 
decedent would be a complete defense to this action. 

The Court: What did I say? 

Mr. Peterson: The Court submitted to the jury 
the defendant’s contention—the Court said to the 
jury that the defendant contends in this case that 
the accident was caused solely by the neghgence of 
Eastman in three particulars, and those three par- 
ticulars are set forth. Now, then, you said the de- 
fendant has the burden of proof on those three 
charges of negligence, and if the jury finds that 
any one of those charges of negligence was the 
sole cause, sole proximate cause of his death, then 
the plaintiff could not recover. The point of my 
exception is that first, as T read defendant’s con- 
tentions, it is not claimed unless bv use of the word 
‘‘nroximate’’ the defendant contends that it was the 
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sole proximate [178] cause. Paragraph 3 on page 
10. 

The Court: All right, go ahead. 

Mr. Peterson: J think under the law and the 
facts in this case that those contentions could not 
be other than contributory negligence. 

The Court: Go ahead. 

Mr. Peterson: The plaintiff excepts to the Court’s 
instruction to the jury only in pait as to a quotient 
verdict. The Court instructed the jury, as I heard 
the Court and if my memory serves me correctly, 
that they could not agree beforehand to be bound 
by a mechanical means of a verdict which is a quo- 
tient verdict and which is condemned by the Courts 
and which was proper up to that point, but then 
the Court went on to say that they could not go 
in the jury room and use mechanical means to ar- 
rive at a verdict. As I understand the latest lan- 
guage concerning a quotient verdict, the evil of it 
is an agreement beforehand by the jurors to be 
bound by this mechanical method and not that they 
cannot use mechanical methods because they would 
have to use mechanical methods in the jury room 
in discussing and determining the plaintiff’s dam- 
ages. 

The plaintiff excepts to the Court withdrawing 
from the consideration of the jury the plaintiff’s 
contention of damages by reason of conscious pain 
and suffering of the decedent from the time of re- 
ceiving the injury until his death. [179] 

That is all, nothing further. 

Mr. SahIstrom: Do vou recall that the Judge 
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when he read the specification, I think it is number 
2, that he read ‘‘repair’’ in heu of the word ‘‘dis- 
repair” as to the lock. That is what my understand- 
ing is of what the Court said, that the lock was in a 
condition of ‘‘repair”’ instead of “‘disrepair.” 


(Discussion off the record.) 


Mr. Gearin: The defendant, your Honor, re- 
spectfully objects to the failure of the Court to 
give its requested instructions numbers 1 and 2 on 
the grounds and for the reasons as set forth in our 
motion for a directed verdict which was taken under 
advisement by the Court. 

We furthermore object to your Honor’s submit- 
ting to the jury in any of its phases for the same 
reasons and the same grounds, we object to the 
failure of the Court to give our requested instruc- 
tion number 6-A and -B on the ground and for the 
reason that the law is, as I see it, if the deceased 
met his death while engaged on a frolic he cannot 
recover, that being the substance of our request. 

We object to the failure of the Court to give our 
requested instruction number 8 which submits to 
the jury the proposition that if an employee is 
given warning and he disobeys the rule of his em- 
plover and his death is occasioned as a_ result 
thereof there ean be no recovery. [180] 

We object to the failure of the Court to give our 
requested instruction number 10 which is a correct 
statement of the law to the effect that Lambert had 
a right to assume the deceased would remain in a 
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place of safety, he being seen there just before 
Lambert went under the ear. 

We object to the failure of the Court to give 
our requested instruction number 11 which we be- 
lieve to be a correct statement of the law in regard 
to contributory neghgence. A workman who unnec- 
essarily put himself into a dangerous place cannot 
recover if there is a safer place for him to go. 

We object to the failure of the Court to give our 
requested instruction number 56 on the ground and 
for the reason that it is entirely proper for the 
Court and the Court should give the instruction re- 
garding ineome tax, the amount for which the jury 
award is, not subject to income tax, and the jury 
should be so instructed since there is testimony of 
his gross earnings. 

The Court: Did you say that you were going to 
rely on my misstatements with reference to the ad- 
mission, or did you say that that is something Mr. 
Gearin can rely on? Do you want me to go out there 
and reinstruct them on the question of admission ? 

Mr. Gearin: No, your Honor, I do not think so 
at this time. 

The Court: Do you want me to do that? [181] 

Mr. Peterson: No. 

The Court: Do you withdraw it then? 

Mr. Peterson: I withdraw it. 


(Thereupon, the following proceedings were 
had in open court:) 
The Court: You will have with vou in the jury 
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room the exhibits that have been admitted in evi- 
dence, and you will have these two forms of verdict. 
Swear the bailiff. 


(Thereupon the bailiff was sworn.) 

The Court: You are now excused. 
(Jury retires for deliberation on a verdict.) 
(Trial concluded.) 

[Endorsed]: Filed April 7, 1955. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


No. 14722 


TERESA E. EASTMAN, Administratrix of the 
Estate of Eric Gunner Eastman, deceased, or 
individually as his surviving widow, 

Plaintiff, 
VS. 


SOUTHERN PACIFIC COMPANY, 
Defendant. 


STATEMENT OF POINTS 

Comes Now the Plaintiff-Appellant and files this 
her Statement of Poimts on which she intends to 
rely in the appeal of this cause: 

(1) The District Court erred in entering judg- 
ment for the Defendant notwithstanding the verdict 
returned by the jury in favor of the Plaintiff. 

(2) The lower District Court erred in holding 
that there was no neghgenee on the part of the De- 
fendant. which was the proximate cause of the death 
of the deceased, Erie Gunner Eastman. 

(3) The lower District Conrt erred in refusing 
to follow the decision of the United States Supreme 
Court in the case of Wilkerson vs. MeCarthy 336 
is os. 

Dated at Eugene, Lane County, Oregon, this 12th 
dav of April, 1955. 


/3s/ HB. B. SAHLSTROM, 
Of Counsel 


[Endorsed]: Filed Apr. 14, 1955. Paul P. O’Brien, 
Clerk. 
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[Title of U.S. Court of Appeals and Cause. | 


STIPULATION 


It Is Hereby Stipulated and Avreed by and be- 
tween John Gordon Gearin of Counsel for Defend- 
ant-Respondent and E. B. Sahlstrom of Counsel for 
Plaintitf-Appellant, that this Court may in the re- 
view and the consideration of this appeal refer to 
the original exhibits on file with the Clerk of this 
Court without the reproducing of the exhibits in the 
printed record. 


Dated this 14th day of April, 1955. 


/s/ JOHN GORDON GEARIN, 
of Counsel for Defendant- 
Respondent 
/s/ HK. B. SAHLSTROM, 
of Counsel for Plaintiff- 
Appellant 


[iendorsed]: Filed Apr. 18, 1955. Paul P. O’Brien, 
Clerk. 


